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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 
AT KANSAS CITY 

 
   
JUSTIN M. COOK   
   Plaintiff, et al.,    
   
    Case No. 1316-CV30017 
v.   Division  9 
    
TOSCANY & ASSOCIATES, LLC    
   Defendant, et al.   
   
   

JUDGMENT 
 

 On December 2, 2013, Plaintiff Justin M. Cook filed a Petition against Defendant  

Toscany & Associates, LLC (“Toscany”), Defendant Augustine T. Oligbo (“Oligbo”), and 

Defendant Madiagne Sow (“Sow”) alleging one count of violation of the Missouri 

Merchandising Practices Act (“MMPA”) and seeking actual damages, punitive damages, and 

attorney’s fees.  All parties waived their right to a jury trial and tried the matter to the Court on 

December 15, 2014.  After review of the evidence presented at trial, the Court finds as follows. 

Findings of Fact 

1. This case arises from the sale of a of 2011 Mitsubishi Endeavor (“Endeavor”) to the 

Plaintiff by Defendant Sow.   

2. Plaintiff is a resident of Jackson County, Missouri. 

3. Defendant Toscany is a limited liability company organized under Missouri law. 

4. Defendant Oligbo is the sole owner of Defendant Toscany and is an agent of Defendant 

Toscany.   

5. Defendant Sow is an individual who sold cars on behalf of Defendant Toscany.  He was 

acting as a servant of Defendant Toscany when he sold the Endeavor to Plaintiff.     
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6. On or about February 9, 2013, the Endeavor at issue was in a collision accident, resulting 

in the owner insurance company declaring the Endeavor a total loss. Ex. 54.   

7. On or about May 15, 2013, Defendant Sow purchased the Endeavor from an auto auction 

for $3,600.00, using Defendant Toscany’s dealership license.  Ex. 108. 

8. Defendant Sow signed his name and printed “Toscany & Associates” in the buyer section 

of the Endeavor’s title.  Ex. 106.  

9. Defendant Sow brought the Endeavor to the Michoacan Auto Body, and some repairs 

were made to the Endeavor.  

10. The Michoacan repair invoice included only a small portion of the repairs made by 

Michoacan. 

11. Defendant Sow admitted Defendant Toscany paid for these repairs to the Endeavor.   

12. Defendant Sow advertised the Endeavor on Craig’s List for $11,000.00, describing the 

vehicle as “really well taken care off [sic]” and having a “perfect body.” Ex. 1.   

13. The Plaintiff and his wife each contacted Defendant Sow to inquire about the Endeavor.  

Defendant Sow did not disclose any information regarding prior accident damage during 

those conversations.   

14. The Plaintiff and his wife met Defendant Sow at a parking lot in Overland Park, Kansas, 

to look at and test drive the Endeavor.   

15. The Plaintiff and his wife each asked Defendant Sow if the Endeavor had any prior 

accidents or damage, to which Defendant Sow expressly stated that the Endeavor had a 

clean title and no prior accidents.   
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16. Defendant Sow said the car was his personal vehicle, and he was selling it due to his 

growing family and because it was difficult for his mom to get into the car.  The car was 

shown to Plaintiff with two child safety seats in the back seat.

17. Defendant Sow said he had been driving the Endeavor for about a year.

18. Plaintiff took the Endeavor on a test drive, and the car drove well.

19. While the Plaintiff inspected the outside of the Endeavor, neither the Plaintiff nor his wife 

looked under the hood of the car.

20. The Plaintiff did discover a few exterior problems with the Endeavor like some door 

scratches, a broken mirror, and a headlight out, but concluded they would be easy and 

inexpensive to fix.

21. After the parties met for the test drive, the Plaintiff and his wife contacted Defendant Sow 

for reassurance that the Endeavor had no prior accidents.  Again, Defendant Sow 

expressly stated that the Endeavor had no prior accidents.

22. Defendant Sow provided an AutoCheck vehicle history report to the Plaintiff, which 

indicated on several pages that the Endeavor had no prior accidents. Ex. 3.

23. The Endeavor paperwork showed Defendant Sow had the car only two months. Ex. 4.

24. On or about September 4, 2013, the Plaintiff purchased the Endeavor for $11,000.00. Ex. 

5.

25. Because Defendant Toscany was listed as the owner of the Endeavor, Plaintiff’s bank 

would not finance the purchase of the car without Defendant Oligbo’s signature.

26. Plaintiff went to Toscany to get Defendant Oligbo’s signature, and the business was 

fenced in, had dogs surrounding the property, and looked like a scrap yard. 
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27. Defendant Oligbo signed the title and bill of sale, on behalf of Defendant Toscany, as the 

seller of the Endeavor.  Ex. 5.   

28. The Plaintiff signed the bill of sale which contained the language, “The above vehicle is 

being sold ‘As Is and where is’, whithout [sic] any warranties or any implied guarranties 

[sic].”   Ex. 101.  This language was typed into the “Section C” of the bill of sale which 

was titled, “Unit/Vehicle Traded For.”   Id.  This language was not included in the 

original bill of sale presented to Plaintiff for his review.  

29. Plaintiff bought the Endeavor as a family car, primarily for the use by his wife to 

transport their children.    

30. After the purchase, Plaintiff drove the Endeavor to work.  His coworker noticed some 

gaps in the front hood.  When they raised the hood, they noticed mangled wires 

everywhere, structural and mechanical damage, and beat marks as if hammers had been 

taken to the car.    Ex. 13-53.   

31. On or about September 10, 2013, Michael Warren, a motor vehicle damage appraiser at 

Precision Collision Center LLC, inspected the Endeavor.   

32. Mr. Warren writes estimates and oversees car repairs.  He is an expert in the area of car 

estimates and repairs.  

33. He had been an appraiser for Precision Collision for two years and had sixteen years of 

experience in the car repair business.  He also has continued to take various classes to 

maintain his certifications and keep current with industry standards.   

34. Mr. Warren found extensive damage and substandard repairs to structural, electrical, and 

mechanical parts of the car.   
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35. Such damage included, but is not limited to, improper welding on the main structure of 

the car, dirt in the paint, fender hitting the door, incomplete structural and electrical 

repairs, ungrounded electrical junctures, copper pipe improperly used to push out 

damaged areas, unbolted and floating battery, and improperly spliced wires.  It was one 

of the worst repair jobs Mr. Warren had ever seen.    

36. The Endeavor had been in a significant wreck, had sustained significant damage, and had 

been repaired in a manner to conceal the damage.    

37. The Endeavor, as sold by Defendant Sow, was unsafe.  For example, another accident 

could have caused the apron to buckle, the car structure to come loose, and the floating 

battery to ignite a fire or explode.   

38. These numerous substandard and incomplete repairs caused safety issues that could have 

resulted in serious injury to Plaintiff and his family.   

39. In connection with the sale of the Endeavor to Plaintiff, Defendants concealed a material 

fact.   

40. Precision Collision repaired the Endeavor to a safe condition.   

41. Plaintiff paid $2,803.36 to Precision for the repairs.  Ex. 56.   

42. No cosmetic repairs to the Endeavor were made.   

43. Defendant Sow testified as follows:  

a. He bought the Endeavor for family use. 

b. He told the Plaintiff he had purchased the car at the auction, the car had been in a 

collision, and that he had repaired the car.  

c. Plaintiff looked under the hood of the car before he purchased the car.  

d. Plaintiff knew and understood the car was “as is.”   
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e. He did not work for Defendant Toscany or Defendant Oligbo, and he sold the 

Endeavor to Plaintiff as an individual.  

44. Defendant Sow is not credible.1 

a. The photographs show the damage to the Endeavor was so severe and the repairs 

so shoddy, Plaintiff would not have purchased the car if he had looked under the 

hood. 

b. Defendant Sow, who admitted he knew about cars and understood damage 

repairs, would not have used such a dangerous car for personal use.   

c. Defendant Sow purchased the car using Defendant Toscany’s dealership license. 

d. Defendant Sow admitted Toscany paid for the repairs to the Endeavor. 

e. Defendant Toscany did not assign the Endeavor to Defendant Sow after its 

purchase.   

f. Not all of the repairs disclosed at trial were disclosed in response to Plaintiff’s 

interrogatory requests.   

g. Defendant Sow initially testified he did not give any money to Defendant Toscany 

or Defendant Oligbo for the sale of the Endeavor.  He later testified he received 

$1,500.00 from the sale of the Endeavor.   

45. Defendant Oligbo testified to the following: 

a. Defendant Sow is not his employee and does not sell cars for Defendant Toscany.  

b. He nor Defendant Toscany receive money when Defendant Sow sells cars.   

c. He did not know anything about the Endeavor prior to its sale to Plaintiff.   

                                                 
1 This list is not intended to be exhaustive but merely illustrative of the basis for the Court’s 
finding. 
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d. The $11,000.00 check written by Plaintiff for the Endeavor was deposited by him 

and the entire amount was transferred to Defendant Sow.   

46. Defendant Oligbo was not credible.2 

a. Defendant Oligbo was evasive and unwilling to answer the most direct, simple 

questions. 

b. Defendant Toscany paid for the Endeavor repairs.  

c. Although he has owned and operated Toscany for nine years, he claimed he did 

not understand the basic concepts of insurance and bonding.  

d. After this case, Defendant Oligbo stopped renewing Defendant Toscany’s dealer’s 

license. 

e. Defendant Toscany spent $118,000.00 on damaged cars in the first eight months 

of 2014, but Defendant Oligbo claimed he did not know how much his business 

had sold.   

f. He was unable to explain how his business has been profitable when parts are 

only sold to members of the public, there is little advertising, and the business is 

lacking an accessible and welcoming store front.   

g. In direct contradiction to Defendant Oligbo’s testimony, Defendant Sow testified 

he only received $1,500.00 from the sale of the Endeavor.   

h. Defendant Oligbo later testified Defendant Sow had sold about six cars for 

Toscany in 2013.   

 

 

                                                 
2 This list is not intended to be exhaustive but merely illustrative of the basis for the Court’s 
finding. 
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Conclusions Of Law 

47. “The purpose of the MMPA is to preserve fundamental honesty, fair play and right 

dealings in public transactions.”  Hope v. Nissan N. Am., Inc., 353 S.W.3d 68, 81 (Mo. 

Ct. App. 2011) (internal quotation omitted).  “The MMPA prohibits deception, fraud, 

false pretense, false promise, misrepresentation, unfair practice or the concealment, 

suppression, or omission of any material fact in connection with the sale or advertisement 

of any merchandise in trade or commerce by defining such activity as an unlawful 

practice.”  Id. (citing Mo. Rev. Stat. § 407.020.1).     

48. “Civil actions may be brought under the MMPA to recover actual damages by any person 

who purchases or leases merchandise primarily for personal, family or household 

purposes and thereby suffers an ascertainable loss of money or property, real or personal, 

as a result of an unlawful practice.”  Plubell v. Merck & Co., Inc., 289 S.W.3d 707, 711-

12 (Mo. Ct. App. 2009) (quoting § 407.025.1) (internal quotations and brackets omitted). 

49. Thus, a plaintiff must show he: “(1) purchased merchandise from defendant; (2) for 

personal, family, or household purposes; and (3) suffered an ascertainable loss of money 

or property; (4) as a result of an act declared unlawful by section 407.020.”  Kerr v. 

Vatterott Educ. Ctrs., Inc., 439 S.W.3d 802 (Mo. Ct. App. 2014); MAI 39.01.   

50. Here, Plaintiff has met his burden of establishing each of these elements by a 

preponderance of the evidence.   

51. An employee is jointly and severally liable of an MMPA violation if an agency 

relationship is established.  Shiplet v. Copeland, 2014 Mo. App. LEXIS 1100, 18-24* 

(Mo. Ct. App. Sept. 30, 2014).  “An agency relationship requires the existence of three 

elements: (1) an agent must have the authority to alter legal relations between the 



Case no. 1316-CV30017 Page 9 of 11 09CVGENORD (8/2013) 

principal and a third party; (2) the agent must be a fiduciary with respect to matters 

within the scope of the agency; and (3) the principal must have the right to control the 

conduct of the agent with respect to matters entrusted to the agent.”  Id. at 20* (internal 

quotation and citation omitted). 

52. Here, Plaintiff has met his burden of establishing, by a preponderance of the evidence, 

Defendant Sow was acting in the scope and course of agency when he sold the Endeavor 

to Plaintiff.    

53. With respect to Defendants’ claim they are protected by the “as is” language in the bill of 

sale, “[i]n MMPA cases, the rule that all prior and contemporaneous oral agreements and 

representations are merged in the written contract entered into by the parties does not 

apply.”  Kerr, 439 S.W.3d at 811 (internal quotation and citation omitted).  “The MMPA 

prohibits the use of any misrepresentation or deception in connection with the sale.  If 

such misrepresentations or deceptions are made, the statute has been violated whether or 

not the final sales papers contain no misrepresentation or even correct the prior 

misrepresentation.”  Id.   

54. In this case, the appropriate measure of damage is the ascertainable loss of money -- the 

difference between the actual value of the Endeavor on the date Plaintiff purchased it and 

what its value would have been on that date had the Endeavor been as represented.  Mo. 

Rev. Stat. § 407.025; Kerr, 439 S.W.3d 802 at 811.  Thus, Plaintiff is awarded 

$14,903.36 in actual damages.  

55. Punitive Damages are properly awarded in MMPA cases if a plaintiff can show by clear 

and convincing evidence that a defendant’s conduct was outrageous because of  evil 
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motive and reckless indifference to the rights of others.  Kerr, 439 S.W.3d at 808; Cohen 

v. Express Fin. Servs., 145 S.W.3d 857, 864 (Mo Ct. App. 2004); MAI 10.01.   

56. Here, Defendants’ actions were outrageous.  They demonstrated an evil motive and 

reckless indifference to the rights of others, and thus, Plaintiff is awarded $100,000.00 in 

punitive damages.   

57. Prevailing plaintiffs are entitled to receive attorney’s fees in MMPA cases.  Watson v. 

Wells Fargo Home Mortg., Inc., 438 S.W.3d 404, 407 (Mo. 2014).  The Court has 

reviewed the fee affidavit supplied by Plaintiff and finds it fair and reasonable. Therefore, 

Plaintiff is awarded $14,560.00 in attorney’s fees.   

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Judgment is entered in 

favor of the Plaintiff Justin M. Cook and against Defendants Toscany & Associates, LLC, 

Augustine T. Oligbo, and Madiagne Sow jointly and severally for actual damages in the amount 

of fourteen thousand, nine hundred and three dollars and thirty-six cents ($14,903.36). 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Judgment is entered in 

favor of the Plaintiff Justin M. Cook and against Defendants Toscany & Associates, LLC, 

Augustine T. Oligbo, and Madiagne Sow jointly and severally for punitive damages in the 

amount of one hundred thousand dollars ($100,000.00). 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Judgment is entered in 

favor of the Plaintiff Justin M. Cook and against Defendants Toscany & Associates, LLC, 

Augustine T. Oligbo, and Madiagne Sow jointly and severally for the Plaintiff’s attorney’s fees 

in the amount of fourteen thousand five hundred sixty dollars ($14,560.00). 
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the parties shall have ten 

(10) days from the date of this Judgment in which to retrieve exhibits.  The exhibits will be 

destroyed if not retrieved. 

 

11-Feb-2015 

 

 
DATE  JOEL P. FAHNESTOCK, JUDGE 

 
 
 
CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing was hand delivered/faxed/emailed/mailed and/or sent 
through the eFiling system to the following on 11th day of February, 2015: 

ROBERT FRANK BRISTOW, Attorney for Plaintiff, BRISTOW LAW OFFICE, 811 GRAND 
BOULEVARD, SUITE #101, KANSAS CITY, MO 64106 
(816) 474-7411, rbirsdtow@bristowlawoffice.com 
ANTHONY CHINEDUM EZEOGU, Attorney for Defendant, THE FAIRFIELD LAW FIRM LLC, 1734 
E. 63RD STREET, SUITE 600 E, KANSAS CITY, MO 64110 
(816) 554-7527, INFO@THEFAIRFIELDLAWFIRM.COM 
 

 
Law Clerk, Division 9
 

SCHILLWA
Signature

SCHILLWA
Judge's Signature


