
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 

VIANELLO FORENSIC CONSULTING, ) 
  ) 
 Plaintiff, ) 
  ) 
 v. ) 
  ) 
PITMAN UTILITY PRODUCTS, INC., ) 
et al.,  ) 
 ) 
 Defendants. )

Case No. 1216-CV12568 

Division: 12 

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT 

By agreement of the parties, this matter was tried to the Court, without a jury, 

commencing on June 1, 2015 and concluding on June 5, 2015. Plaintiff appeared in person and 

was represented by Joe Jacobson and Matthew Vianello of Jacobson Press & Fields, P.C. 

Defendants Kris Johnson and James Ashton appeared in person; Pitman Utility Products, Ashton 

Family Limited Partnership and Crash Rescue appeared by representative. All Defendants were 

represented by Lance Y. Kinzer and Benjamin E. Long of Schlagel Kinzer, LLC and Dane 

Martin of Graves Garrett, LLC. During the trial of this matter, substantial evidence and 

testimony was submitted by the parties. The Court heard, reviewed and duly considered the 

testimony and evidence submitted at trial, viewed the witnesses, and carefully evaluated and 

weighed the credible evidence and testimony presented by the parties. The Court took the matter 

under advisement.  

Based on the evidence presented, the applicable law and the Court’s evaluation and 

determination of the credibility of witnesses and evidence, the Court makes the following 

findings of fact and conclusions of law and enters the following judgments and orders consistent 

herewith:  
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Introduction

On April 21, 2012, Plaintiff Vianello Forensic Consulting, LLC (hereinafter “VFC” or 

“Plaintiff”) filed a Petition asserting eight claims against Defendants Pitman Utility Products, 

Inc. (hereinafter “Pitman Utility” or “Pitman”), Crash Rescue Equipment Service, Inc. 

(hereinafter “Crash Rescue”), Kris I. Johnson, James E. Ashton, and/or Irving H. Johnson1

associated with an Asset Purchase Agreement (hereinafter “APA”) entered into between Pitman 

Utility and Crash Rescue. 

On April 29, 2013, Plaintiff filed an Amended Petition, asserting a ninth claim against the 

Ashton Family Limited Partnership (hereinafter “AFLP”). Plaintiff later added two additional 

claims by interlineation to its Amended Petition on May 9, 2014, and July 22, 2014, respectively. 

In Count I, Plaintiff asserts a claim against Defendants Pitman Utility, Crash Rescue, 

James Ashton, and Kris Johnson for fraudulent transfer with actual intent under § 428.024.1 of 

the Missouri Uniform Fraudulent Transfers Act (“MUFTA”), §§ 428.005-059, RSMo. Plaintiff 

alleges that a fraudulent transfer with actual intent occurred when Crash Rescue purchased assets 

from Pitman Utility under the APA. In response, Defendants asserted an affirmative defense 

under § 428.044.1, stating that Plaintiff is not entitled to recover because Crash Rescue 

purchased the assets in good faith and for reasonably equivalent value. 

In Count II, Plaintiff asserts a claim against Defendants Pitman Utility, Crash Rescue, 

James Ashton, and Kris Johnson for fraudulent transfer under § 428.029.1 of the MUFTA. 

Plaintiff alleges that the transfer of assets under the APA was fraudulent because its claim 

against Pitman Utility arose before the APA, Pitman Utility did not receive reasonably 

1  Defendant Irving Johnson was dismissed with prejudice by stipulation of the parties. 
Accordingly, the findings and conclusion in this Order have no legal effect on Defendant Irving Johnson 
and the Court will not consider or address the merits of Count V or VII against Defendant Irving Johnson. 
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equivalent value in exchange for the transfer of assets, and Pitman Utility became insolvent as a 

result of the transfer. 

As to both Counts I and II, Plaintiff requests avoidance of the transfer to Crash Rescue, 

imposition of a constructive trust, or compensatory damages, as well as punitive damages, pre- 

and post-judgment interest, and attorneys’ fees and expenses. In Counts III, IV, VI, and IX, 

Plaintiff asserts claims for civil conspiracy against Defendants James Ashton (Count III), Kris 

Johnson (Count IV), Crash Rescue (Count VI), and AFLP (Count IX) based on the facts pleaded 

in Counts I and II. Plaintiff alleges that each respective Defendant participated in directing or 

approving the sale of Pitman Utility’s assets and that each reached an agreement with one 

another to transfer substantially all of Pitman Utility’s assets under the APA and to exclude 

VFC’s claim. Plaintiff seeks relief in the form of compensatory damages, punitive damages, pre- 

and post-judgment interest, and attorneys’ fees and expenses. 

In Count VIII, Plaintiff asserts a claim for unjust enrichment against Defendant Crash 

Rescue. Plaintiff alleges that Pitman Utility conferred a benefit on Crash Rescue by allowing 

Crash Rescue to purchase Pitman Utility’s assets without assuming liability for VFC’s claim and 

that Crash Rescue’s retention of such benefit would be unjust.

In Count X, Plaintiff asserts a claim against Defendants Pitman Utility, James Ashton, 

AFLP, and Kris Johnson for fraudulent transfer under § 428.029.2 of the MUFTA. Plaintiff 

alleges that the creation of three promissory notes – two notes by AFLP for $1,700,000.00 and 

$850,000.00, respectively, and one note by the Ashton Family Trust for $125,000.00 – 

constituted fraudulent transfers because the notes were a non-contemporaneous documentation of 

a previously advanced value, the notes were made to an insider due to Defendant Ashton’s 

control of Pitman Utility, and Pitman Utility was insolvent at the time of the alleged transfers. 
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Plaintiff requests avoidance of the promissory notes or compensatory damages, as well as 

punitive damages, pre- and post-judgment interest, and attorneys’ fees and expenses. 

Defendants assert four affirmative defenses to Count X: (a) the claim is barred by 

operation of § 428.049(3) in that the claim was asserted more than one year after the challenged 

transfer occurred; (b) Defendants gave new value to or for the benefit of Pitman Utility after the 

transfer was made under § 428.044.6(1); (c) Defendants made the challenged transfer in the 

ordinary course of business or financial affairs of the debtor and the defendant under § 

428.044.6(2); and (d) the transfer was made pursuant to a good-faith effort to rehabilitate the 

debtor and the transfer secured present value given for that purpose as well as an antecedent debt 

of Pitman Utility under §428.044.6(3). 

In Count XI, Plaintiff asserts a claim for Successor Liability against Defendant Crash 

Rescue. Plaintiff alleges that the APA amounts to a de facto merger between Pitman Utility and 

Crash Rescue, that Crash Rescue was a mere continuation of Pitman Utility, and/or that the APA 

was entered into for the purpose of fraudulently escaping liability for Pitman Utility’s debt. 

Plaintiff seeks judgment against Crash Rescue in the amount of its underlying judgment against 

Pitman Utility, as well as punitive damages, pre- and post-judgment interest, and attorneys’ fees 

and expenses. 

The Court has jurisdiction over the subject matter of this action and over all of the 

parties. There is no dispute about the Court’s personal jurisdiction over Defendants.

Findings of Fact 

I. The Parties 

1. Plaintiff VFC is a limited liability company formed under Kansas law. VFC 

provides litigation consulting services, and its managing member is Marc Vianello.



5

2. Defendant Pitman Utility is a corporation organized under Missouri law. 

Defendant Kris Johnson was the President and Chief Executive Officer (“CEO”) of Pitman 

Utility during the periods relevant to this lawsuit. Pitman Utility administratively dissolved on 

July 9, 2010.

3. Defendant Crash Rescue is a corporation organized under Texas law. Defendant 

Jim Ashton was the President of Crash Rescue during the relevant periods. Ashton is also a part-

owner of Crash Rescue. Neither Crash Rescue nor Ashton is a director, officer, or general partner 

of Pitman Utility, and Ashton is not a relative of Johnson.

4. Defendant AFLP is a limited partnership formed under Texas law. 

II. Pitman Utility 

5. Since 1950, Pitman Utility has been a producer of Digger Derrick trucks for the 

utility and construction industries. In early 2004, Pitman Utility was owned by Marine Travelift, 

Inc., a Wisconsin-based manufacturer of boat handling equipment. Marine Travelift was owned 

in part by Defendant Ashton. 

A. The Sale of Pitman Utility to Kris Johnson 

6. Marine Travelift sold Pitman Utility to Defendant Kris Johnson, a long-time 

employee of Pitman Utility, in May of 2004. Johnson paid a purchase price of $1,000,000.00 in 

cash, $444,933.00 in the form of a promissory note to Marine Travelift, and a $591,140.00 

consulting contract between Pitman Utility and Marine Travelift, for a total purchase price of 

$2,000,000.00.

7. Johnson supplied the cash portion of the purchase by liquidating his personal 

assets and by having Pitman Utility obtain a $750,000.00 secured loan from Gold Bank (later 

referred to as M&I Bank), which was facilitated by the U.S. Small Business Administration 
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(hereinafter “SBA”). Pitman Utility also obtained a $500,000.00 secured loan from Gold Bank 

through the SBA. 

8. Johnson served as the President and CEO of Pitman Utility from May of 2004 

until dissolution of the company in July of 2010. Pitman Utility operated at a net loss each year 

from 2004 through 2009. Specifically, the income statements for Pitman Utility ending 

December 31, 2006, and December 31, 2007, showed net losses of $378,059.07 and 

$356,384.24, respectively. 

9. From 2005 to 2008, Pitman Utility was able to make payments toward its debt 

owed to M&I Bank, with balance sheets showing Long Term Liabilities to M&I Bank of 

$637,303.54 for 2005, $573,424.46 in 2006, $483,596.51 in 2007, and $444,960.00 in May of 

2008. However, Pitman Utility did not make payments on its debt to Marine Travelift, with the 

balance sheets from 2005 through May of 2008 each showing sub-debt liability to Marine 

Travelift in the amount of $1,036,073.00 (comprising the $444,933.00 promissory note to 

Marine Travelift and the $591,140.00 Consulting Agreement).

10. As a result of Pitman Utility’s inability to turn a profit, Johnson looked to 

creditors to finance the day-to-day operations of the company.

B. The “Friends and Family” Loans

11. Johnson testified that various individuals loaned money and services to Pitman 

Utility in 2006, 2007, and 2008. A subset of those loans and services were referred to by the 

parties as the “Friends and Family” loans. The Court makes the following findings in regards to 

those loans. 

a. These individuals had a personal relationship with Kris Johnson and included 

Jack Sladkey, Elizabeth Vitale, Robert Peterson, and Irving Johnson.
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b. Jack Sladkey loaned $145,000.00 in 2006 to support Pitman Utility’s day-to-day 

operations.

c. Elizabeth Vitale loaned $145,000.00 in early 2007.

d. Robert Peterson, an employee of Pitman Utility, made an initial loan of cash to 

Pitman Utility and also loaned additional money by deferring collection of sales 

commissions.  

e. Irving Johnson performed tax work for Pitman Utility. Irving Johnson invoiced 

Pitman Utility $28,000.00 for the accounting work, but Pitman Utility did not 

immediately pay the amount due. Pitman Utility carried the $28,000.00 owed to 

Irving Johnson as a Trade Account Payable on its financial statements until the 

amount was eventually considered to be outstanding debt of the company shown 

as a separate item on the Balance Sheet.  

f. Linda Peterson was the controller for Pitman Utility and testified in her deposition 

that Elizabeth Vitale loaned $145,000.00 to Pitman Utility, not Kris Johnson.  

g. Similarly, Robert Peterson testified that he had loaned $20,000.00 to Pitman 

Utility, not Kris Johnson.  

h. Pitman Utility’s 2006 Balance Sheets, characterized the amounts loaned by 

Sladkey, Vitale, and Peterson as “Loan from Owner (Sub Debt).” Pitman Utility’s 

Balance Sheet for 2006 shows an entry for “Loan from Owner (Sub Debt)” of 

$145,000.00. This entry, which was not shown on the Balance Sheet for 2005, 

reflects the Sladkey loan made in 2006. The Balance Sheet for 2007 shows “Loan 

from Owner (Sub Debt)” in the amount of $300,000.00, which represents the 
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$145,000.00 loan from Sladkey plus the $145,000.00 loan from Vitale and the 

$10,000.00 initial loan by Peterson in 2007.

i. The Balance Sheets from 2006 through 2008 also list the loans from Sladkey, 

Vitale, and Peterson as “Subordinated Debt” within the Liabilities section of the 

Balance Sheets.  

j. On the balance sheet dated December 31, 2009, the “Friends and Family” loans 

were still listed as “Loan from Owner (Sub-Debt),” but were moved from the 

“Liabilities” section to the “Equity” section of the Balance Sheet.  

k. Based on the credible testimony and evidence presented, including the reasonable 

inferences to be drawn from such, the Court finds that the money and services 

provided by Sladkey, Vitale, Peterson, and Irving Johnson were Pitman Utility’s 

debt, and not Kris Johnson’s personal debt.

C. Pitman Utility’s Continued Reliance on Creditors Through 2009 

12. In 2007 and 2008, Pitman Utility could not fulfill existing customer orders 

because it did not have sufficient cash flow to obtain the parts needed to fabricate its Digger 

Derrick product. Marine Travelift agreed to provide an influx of cash and parts to help Pitman 

Utility continue manufacturing its products. 

13. On August 16, 2007, Marine Travelift loaned Pitman Utility $352,812.98, to 

provide an influx of cash and parts to help Pitman Utility continue manufacturing its products. 

This loan was reduced to writing in an Unsecured Promissory Note. The note provided that 

Marine Travelift would receive 10% interest per annum until fully paid. 

14. During this timeframe, Pitman Utility was also engaged in a lawsuit with one of 

its major suppliers, Webco Manufacturing (hereinafter “Webco”). 
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15. On October 5, 2007, Pitman Utility and its attorney for the Webco litigation, 

David S. Ladwig, retained Plaintiff VFC to serve as a consultant and potential testifying expert 

witness in the Webco litigation. The terms of the agreement provided that Pitman Utility would 

pay a $5,000.00 retainer to VFC and would pay VFC for its services at “prevailing hourly rates.” 

The agreement provided that VFC would invoice its bills on a monthly basis and that any 

amounts Pitman Utility did not pay within 60 days would accrue interest at 1.5% per month. The 

agreement provided for binding arbitration and that if “VFC initiates legal action to collect 

unpaid invoices, and such legal action results in a judgment or award in favor of VFC, VFC shall 

also recover its actual attorney fees and costs and collection costs.” 

16. The Webco litigation eventually settled in favor of Pitman Utility, but there was 

no evidence of the terms of that settlement. The Webco settlement did not provide for the 

payment of costs for expert witnesses. 

17.  On January 30, 2008, Pitman Utility borrowed $400,000.00 from Solutions Bank 

(now “Arvest Bank”), which was documented by a Promissory Note and secured by collateral. 

The loan was guaranteed by Kris Johnson, Glenda Johnson, and ExacTech Holdings. ExacTech 

Holdings is the holding company for Marine Travelift.

18. On June 4, 2008, Pitman Utility and Marine Travelift entered into a letter 

agreement regarding the outstanding debt owed by Pitman Utility. Pitman Utility and Marine 

Travelift recognized a total approximate indebtedness of $1,972,202.00, including accrued 

interest, and the terms of repayment. 

19. The agreement was revised on October 20, 2008 to reflect interest through 

November 30, 2008, for a total indebtedness with accrued interest of $2,019,917.00. The 

indebtedness included a $278,041.00 “bridge loan” that Marine Travelift agreed to loan to 
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Pitman Utility. The bridge loan was originally for approximately $300,000.00 but Pitman Utility 

made a payment to Marine Travelift for $50,000.00 on July 11, 2008. 

20. In addition, the Revised Letter Agreement provided Marine Travelift a general 

warrant for “10% of the outstanding fully diluted common equity of Pitman,” which was 

exercisable only upon a liquidity event. Marine Travelift never exercised the warrant. 

D. The Potential Versalift Deal and Negotiations with VFC 

21. Johnson gave credible testimony that in late 2008 to early 2009, Pitman Utility 

began to position itself for a potential sale to its largest customer, Versalift. 

22. In December of 2008, Pitman Utility purchased a “Mini-Derrick” product line 

from Tiiger, Inc. to complement its primary “Derrick Digger” truck product line, for the purpose 

of making Pitman Utility more attractive to Versalift. Pitman Utility entered into an Asset 

Purchase Agreement with Tiiger, Inc., in the amount of $350,000.00. 

23. Johnson and Ashton had ongoing communication regarding Pitman’s dealings 

with Versalift. Ashton also communicated with Versalift directly in regards to the potential sale 

of Pitman to Versalift and advocated for the sale to take place. 

24. During this timeframe, Johnson and Marc Vianello, President of VFC, exchanged 

a series of emails regarding Pitman Utility’s outstanding invoice to VFC from the Webco 

litigation. In these emails, Johnson and Vianello discussed the timing of payment, which Johnson 

identified as being dependent on receiving funding from Versalift. 

25. Pitman Utility also made payments to VFC totaling $47,555.95, including 

$10,000.00 paid in May of 2009. 
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26.  On June 11, 2009, Pitman Utility received a certified letter from Lathrop & Gage, 

LLC, on behalf of M&I Bank. M&I Bank declared Pitman Utility in default on its loan 

obligations and accelerated the outstanding obligations to M&I Bank.

27. In response to the declaration of default, Pitman Utility attempted to negotiate 

with M&I Bank regarding the promissory notes deemed in default, including a proposal by 

Ashton Capital Partners to purchase two M&I Bank notes totaling $842,341.00 for $547,500.00. 

28. James Ashton agreed to assume Pitman Utility’s debt obligations to Marine 

Travelift by retiring the outstanding debt shown on Marine Travelift’s balance sheet of 

$1,064,189.00. This agreement provided that Marine Travelift would discount the debt owed by 

Pitman Utility from $2.02 million to $1.06 million, resulting in Ashton bearing one-half of that 

loss in addition to personally accepting the Pitman Utility obligation. Ashton accomplished the 

transfer through two payments. For the first payment, AFLP made an initial payment to Marine 

Travelift of $1,000,000.00, as shown in a wire transfer dated October 29, 2008. For the second 

payment, Ashton wrote a check to Marine Travelift for $64,185.00 on September 30, 2009. 

29. Pitman Utility and Versalift ultimately did not reach an agreement on the sale of 

Pitman Utility to Versalift. 

30. In July or August of 2009, Pitman Utility also met with a venture capital group in 

Ohio to explore other potential options for a sale of the business. 

E. The Potential Bankruptcy Proceeding and the Vianello Arbitration 

31. Pitman Utility hired Carl Clark at Lentz Clark Deines, PA, to explore a potential 

bankruptcy and negotiate with its creditors. It was determined that Pitman Utility did not have 

the necessary cash to implement a Chapter 11 bankruptcy. 
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32. On June 19, 2009, Marc Vianello informed Johnson that he was hiring an attorney 

to collect the outstanding debt owed by Pitman Utility. However, Pitman Utility and VFC 

continued to discuss the status of the potential Versalift deal, as well as other potential investors 

through July of 2009. 

33. Mr. Clark contacted Pitman Utility’s creditors and sought to negotiate reductions 

in the debt amounts and terms of repayment.  

34. Mr. Clark credibly testified that he contacted counsel for VFC in an attempt to 

renegotiate the amount owed, similar to his negotiations with all other unsecured creditors. VFC 

refused to renegotiate the amount owed. In light of this refusal, Mr. Clark and Pitman Utility did 

not attempt further negotiations with VFC. Mr. Clark was able to negotiate settlements with all 

other unsecured creditors. 

35. On August 3, 2009, Greer Lang, an attorney for VFC, sent Pitman Utility a 

demand letter regarding VFC’s consulting fees from the Webco litigation. On August 18, 2009, 

VFC filed and Pitman Utility received a demand for arbitration regarding the outstanding fees.

36. After filing of the arbitration, the VFC bill changed from a Trade Accounts 

Payable to a Contingent Liability on Pitman Utility’s Balance Sheet, a change reflecting the 

contingent nature of the liability disputed in the arbitration. 

F. The Continued Financing of Pitman Utility Operations by Ashton and Ashton-
Related Entities 

37. As Pitman Utility explored its options for bankruptcy, Pitman Utility continued to 

rely on Ashton not only as a consultant, but also increasingly as a creditor to finance its day-to-

day operations. Given Pitman Utility’s debt position, the ability to obtain additional loans from 

Ashton and Ashton-related entities was vital to its ability to operate and generate sales. 
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38. On August 2, 2009, Pitman Utility borrowed $150,000.00 from AFLP in order to 

settle Pitman Utility’s dispute with Tiiger, Inc., which was a $90,000.00 discount on the original 

amount owed . AFLP wired $150,000.00 to Tiiger, Inc. on August 2, 2009, and the Settlement 

Agreement between Pitman Utility and Tiiger, Inc. was executed on August 20, 2009. 

39. From July 2009 to September 2009, AFLP made a series of loans to Pitman 

Utility totaling $485,815.00. These loans are shown by wire transfers from AFLP to Pitman 

Utility in the amount of $57,380.41 on July 28, 2009, $42,619.59 on July 29, 2009, $150,000.00 

on August 10, 2009, $100,000.00 on August 24, 2009, and $135,815.00 on September 28, 2009. 

40. On September 30, 2009, Ashton, AFLP, and Johnson entered into a Senior 

Secured Subordinated Promissory Note in the amount of $1,700,000.00. The note is dated 

September 30, 2009, the same date Ashton wired the second payment to assume the 

$1,064,185.00 Pitman Utility owed to Marine Travelift. The $1,700,000.00 note served to 

document the $150,000.00 loan provided by AFLP to Pitman Utility to settle with Tiiger, Inc., 

the $485,815.00 in loans provided by AFLP from July to September 2009, and the $1,064,185.00 

debt assumed by Ashton, for a total indebtedness of $1,700,000.00.

41. In pertinent part, the September 30, 2009 Note provided Ashton a five (5)-year 

option to purchase 80% of Pitman Utility’s stock. The Note further provided that “[u]nless and 

until Ashton elects to make the Investment and acquires the common stock, he will have no 

rights as a shareholder in Borrower, including but not limited to the right to vote or receive 

distributions or the right to control or influence the management of Borrower.” Ashton never 

exercised this option to buy 80% of Pitman Utility’s stock. 

42. AFLP loaned Pitman Utility $850,000.00 on October 20 and 27, 2009. The loans 

are shown by wire transfers from AFLP to Pitman Utility on October 20, 2009 and October 27, 
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2009 in the amounts of $100,000.00 and $750,000.00, respectively. Promissory notes were later 

executed on December 22, 2009. 

43. The Ashton Family Trust loaned Pitman Utility $125,000.00 on October 27, 2009. 

This loan was not documented until December 22, 2009, but is shown by a wire transfer on 

October 30, 2009, from the Ashton Family Trust to Pitman Utility in the amount of $125,000.00. 

44. In November of 2009, M&I Bank provided two (2) signed Consents to Judgment, 

reflecting that Pitman Utility’s outstanding obligation to M&I Bank had been paid. M&I Bank 

was owed $852,000.00, but accepted a payment of $750,000.00 that was provided by AFLP, a 

reduction of more than $100,000.00 in the total amount owed. 

45. Ashton and the Ashton-related entities continued to finance Pitman Utility’s day-

to-day operations by loaning money to the company throughout 2009. This financing often 

occurred in the context of specific parts purchases, which Ashton would agree to finance after a 

request by Pitman Utility. 

46. In late 2009, Crash Rescue also began to assist Pitman Utility in fabricating the 

Digger Derrick units from its Texas Facility on a sub-contract basis, with Pitman Utility 

invoicing Crash Rescue for parts to be applied against advances from Crash Rescue. 

IV. The Asset Purchase Agreement between Pitman Utility and Crash Rescue 

47. In December of 2009, Pitman Utility and Ashton, on behalf of Crash Rescue, 

began negotiating the terms of a sale of Pitman Utility’s assets to Crash Rescue.

A. Negotiation and Documentation Prior to the APA 

48. Pitman Utility and Crash Rescue retained separate counsel for purposes of 

negotiating the asset sale. Pitman Utility retained Marc Salle at Polsinelli Shughart, LLP in 

Kansas City, Missouri, and Crash Rescue retained Brett Thornton at Porter, Wright, Morris & 
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Arthur, LLP in Columbus, Ohio. However, Crash Rescue paid the legal fees for Pitman Utility 

because Pitman Utility did not have sufficient cash to pay for its counsel. 

49. Johnson informed Pitman Utility’s employees of the proposed sale to Crash 

Rescue on January 4, 2010. However, Pitman Utility and Crash Rescue agreed to delay 

announcing the proposed sale to Pitman Utility’s customers until later in the sale process. 

50. The $100,000.00 loan AFLP made to Pitman Utility on October 20, 2009 had 

previously been reduced to writing. This loan was eventually consolidated with the $750,000.00 

loan extended by the AFLP on October 27, 2009, into an $850,000.00 single Secured 

Subordinated Promissory Note dated October 27, 2009. The consolidated note was executed on 

or around December 22, 2009, approximately two months after the two loans were made to 

Pitman Utility. The note was described as secured, but no UCC financial statement was filed. 

51. The $125,000.00 loan conveyed to Pitman Utility by the Ashton Family Trust was 

reduced to writing in a Secured Subordinated Promissory Note dated October 27, 2009. The note 

was executed on or around December 22, 2009, approximately two months after the loans were 

made to Pitman Utility. It was described as secured, but no UCC financial statement was filed. 

52. In February of 2010, Pitman Utility re-negotiated the terms of the “Friends and 

Family Loans.” The principal balance of the loans remained the same, and each loan was 

documented in a Promissory Note and signed on February 19, 2010.

53. On December 23, 2009, Pitman Utility re-ran its November 30, 2009 Balance 

Sheet to separately list the $1,700,000.00 note to AFLP, the $850,000.00 note to AFLP, and the 

$125,000.00 note to the Ashton Family Trust. The total amount owed to Ashton on the 

November 30, 2009 Balance Sheet was $2,675,000.00. The notes to M&I Bank and Tiiger, Inc. 

were now at zero.
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54. Ashton began to increase his concern for Pitman Utility’s day-to-day operations 

in January of 2010, consistent with his expectation that the purchase by Crash Rescue would be 

effective as of that date. Based on the credible testimony and evidence, the Court find that prior 

to January 1, 2010, Johnson continued to operate and control Pitman Utility as its President, with 

Ashton acting as a consultant and undertaking ordinary due diligence as a creditor. 

B. The Structure of the APA and the Value Conveyed  

55. The APA was executed on March 2, 2010, with an effective date of January 1, 

2010. The APA was signed by representatives for Pitman Utility and Crash Rescue, as well as 

Johnson as the principal stockholder of Pitman Utility. 

56. Under the APA, Pitman Utility agreed to transfer assets to Crash Rescue as 

transferee. Crash Rescue assumed $3,632,452.00 in liabilities and paid $374,689.00 cash to 

Pitman Utility in exchange for assets with a book value of $2,568,754.00. The specific assets 

purchased and liabilities assumed were identified on a copy of the December 31, 2009 Balance 

Sheet. Purchased assets included all of the inventory, work-in-progress, equipment, and accounts 

payable. Assumed liabilities included the “Friends and Family” loans, and the Ashton-related 

debt.

57. Pitman Utility was to receive $374,689.00 in cash from the APA. Pitman Utility 

instructed that the cash component be paid directly to Arvest Bank, a secured lender to Pitman 

Utility.

58. The APA excluded broad categories of liabilities, including a specific exclusion 

for the VFC “contingent liability.”  
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59. Pitman Utility’s customers were informed of the APA in January of 2010. 

Specifically, on or around January 21, 2010, Crash Rescue informed Pitman Utility’s major 

customer, Versalift East, of the proposed sale and discussed how the transition might take place.  

60. According to Johnson, Pitman Utility “was definitively a negative value with six 

straight years of losses,” but that the company had between $1,000,000.00 and $1,500,000.00 

worth of assets. 

61. Defendants’ expert witness, Dan Loiacono, is a qualified expert under § 490.065, 

RSMo., as a result of his experience valuing businesses. Loiacono concluded that Crash Rescue 

overpaid for Pitman Utility’s assets by paying $4,007,141.00 ($3,632,452.00 in assumed 

liabilities and $374,689.00 in cash) for $1,400,000.00 in assets. 

62. Plaintiff’s expert witness, Michael Prost, called in rebuttal, is a qualified expert 

under § 490.065, RSMo.  Prost critiqued Lociacono’s failure to consider certain information in 

reaching his conclusion that Crash Rescue overpaid for Pitman Utility’s assets.  

63. Defendants in turn produced an expert witness, Matthew Barberich, a qualified 

expert under § 490.065, RSMo. to rebut the testimony of Prost. 

64. The Court, having viewed the expert witnesses, heard the testimony and reviewed 

the evidence and exhibits, finds that Loiacono’s testimony is the most probative and convincing 

evidence of the value of Pitman Utility’s assets at the time of the APA. 

V. Crash Rescue’s Use of Pitman Utility’s Assets and the Judgment Obtained by VFC 

65. After purchasing the majority of Pitman Utility’s assets, Crash Rescue retained 

certain employees, including Johnson. Johnson was then terminated from Pitman Utility on July 

1, 2010. 
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66. Under the terms of the APA, Crash Rescue did not assume any liability for claims 

arising from representations and warranties made by Pitman Utility prior to the effective date of 

the act. 

67. Neither Pitman Utility nor Johnson retained possession of the assets transferred 

under the APA. 

68. Pitman Utility did not defend against the arbitration action filed by VFC. VFC 

eventually obtained a Final Award in its favor. 

69. On April 8, 2010, Pitman Utility sent VFC a copy of the APA Schedules. 

70. After obtaining the Final Award, VFC reduced the arbitration award to a 

judgment in the District Court of Johnson County, Kansas. The Johnson County District Court 

enforced the Arbitration Award and entered a default judgment against Pitman Utility on April 

12, 2011. The Judgment stated, in relevant part: 

[J]udgment is hereby entered in favor of Plaintiff Vianello Forensic Consulting, 
LLC and against Defendants Pitman Utility Products, Inc. and David S. Ladwig, 
jointly and severally for: 

(1) $186,304.44, together with prejudgment and post judgment interest thereon at 
the contract rate of 1.5% per month, compounded monthly, from April 1, 2011; 
and

(2) $5,194.08 in actual attorneys’ fees, expenses and costs of collection incurred 
through April 5, 2011, together with post judgment interest thereon at the contract 
rate of 1.5% per month, compounded monthly, on and after entry of judgment. 

Conclusions of Law 

In a bench-tried case such as this, the Court may “accept as true the evidence and 

reasonable inferences therefrom in favor of the prevailing party and disregard the contrary 

evidence.” Evans v. Werley, 31 S.W.3d 489, 491 (Mo. App. W.D. 2000). 
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At trial, the primary basis for liability asserted by Plaintiff centered on an argument that 

the “Friends and Family” loans and the Ashton-related loans should be characterized as “equity” 

on the Balance Sheet. According to Plaintiff, if the “Friends and Family” loans and Ashton-

related loans were considered equity and disregarded from the purchase price of the APA, the 

proceeds from the APA would be sufficient to pay off VFC. During closing argument, Plaintiff’s 

counsel specifically asked the Court to disregard the issues of “reasonable equivalent value,” 

“insider,” and “control.”

An issue of fact existed regarding whether the “Friends and Family” loans and Ashton-

related loans were intended to be debt or equity. Johnson testified that the funds and services 

were intended to be Pitman Utility’s debt. Johnson’s testimony is supported by the deposition 

testimony of Linda Peterson and Robert Peterson. Linda Peterson was the controller for Pitman 

Utility and testified that Vitale loaned $145,000.00 to Pitman Utility, not Johnson. Similarly, 

Robert Peterson testified that he had loaned $20,000.00 to Pitman Utility, not Johnson. The 

exhibits introduced at trial further corroborate Johnson’s testimony. Specifically, the terms of the 

Vitale loan to Pitman Utility were documented in a memorandum dated May 16, 2007. It 

establishes that the Vitale loan was made to Pitman Utility and was intended to be repaid by 

Pitman Utility, not Johnson in his personal capacity. The Vitale and Peterson loans to Pitman 

Utility are further reflected in deposit slips to Pitman Utility’s bank account. Pitman Utility’s 

Balance Sheets are of little probative value on whether the monies were intended as debt to 

Pitman Utility or Johnson personally. It is difficult to reconcile the Balance Sheet descriptions 

with other evidence and testimony on this issue. But, as recognized by the testimony of 

Plaintiff’s expert Wendi Alper-Pressman, the characterization of a loan depends on the intent of 

the parties, not the description used by an accountant on the balance sheet. While Pitman could 
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have exercised additional care in documenting and tracking these loans, the record (including 

deposit slips, journal entries, and loan memoranda) supports the characterization of these monies 

as Pitman Utility’s debt. The Court concludes, based on wire transfers, deposit slips, journal 

entries, loan memoranda, and testimony at trial and deposition, that those items were properly 

characterized as Pitman Utility’s debt, not equity.  

Plaintiff’s argument also presents a question of law: whether the “Friends and Family” 

loans and Ashton-related loans should be re-characterized as equity, despite the intention that 

they be debt. The Court finds such request for re-characterization inappropriate and rejects 

Plaintiff’s argument.  

First, Plaintiff provided the Court with no meaningful standard for assessing whether re-

characterization is appropriate. Plaintiff’s expert Wendi Alper-Pressman testified that re-

characterization can occur in bankruptcy proceedings, but this is not a bankruptcy proceeding. 

Furthermore, Plaintiff failed to provide any authority showing that re-characterization, a creditor-

reprioritization remedy, is a remedy afforded by the MUFTA to set aside a transaction. See

§ 428.039, R.S.Mo. (providing the remedy of avoidance). Furthermore, as described below, 

Plaintiff never asserted a claim challenging the “Friends and Family” loans as fraudulent. 

Second, even if the Court were to find bankruptcy re-characterization appropriate, 

Plaintiff’s argument fails to address how that theory would result in recovery for Plaintiff. 

Plaintiff argued that re-characterization would result in $3,620,463.00 in “[n]et proceeds 

available to general creditors,” but there is no evidence that Crash Rescue would have conveyed 

any value under the APA had Pitman Utility been liquidated in bankruptcy. To the contrary, the 

evidence indicated that Pitman Utility’s assets were valued at $1.3 million as a going concern, 

and would be far less valuable under a liquidation premise of value as utilized in bankruptcy 
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proceedings. Plaintiff further fails to analyze how the liquidated assets would be distributed 

among secured and unsecured creditors. 

Lastly, there is no factual basis for re-characterizing the “Friends and Family” and 

Ashton-related debts as equity. Although not all loans were contemporaneously documented, the 

evidence indicates that it was not unusual for loans to be documented later in time, and that the 

amounts paid were always intended to be debt. The Court, therefore, rejects Plaintiff’s arguments 

for re-characterization.

The Court will next consider each of the claims as pleaded by Plaintiff. 

I. Count I under § 428.024.1 of the MUFTA 

Under § 428.024.1 of MUFTA, Plaintiff must prove by clear and convincing evidence 

that Pitman Utility, as the debtor, transferred the assets with an intent to hinder, delay, or defraud 

creditors. See § 428.024.1; Bueneman v. Zykan, 52 S.W.3d 49, 54 (Mo. App. E.D. 2001). In 

order to prove Count I under § 428.024.1 against Defendants Pitman Utility, Crash Rescue, 

Ashton, and/or Johnson, Plaintiff must show that: (a) Plaintiff is a creditor of Pitman Utility; (b) 

the applicable Defendant was the first transferee of the asset or was the person for whose benefit 

the transfer was made; (c) Defendant Pitman Utility transferred the assets with the actual intent 

to hinder, delay, or defraud Plaintiff. 

It is undisputed that Plaintiff was a creditor of Pitman Utility. As to the second element, 

the evidence supports that Crash Rescue was the transferee and both Crash Rescue and Pitman 

Utility were the entities for whose benefit the transfer was made. There is some evidence that 

supports the conclusion that Ashton and Johnson benefited from the transfer as well, however, 

even accepting the evidence presented by Plaintiff as true and the Court drawing all reasonable 
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inferences in favor of Plaintiff, the Court finds that this evidence does not reach the standard of 

clear and convincing evidence as required by Plaintiff’s burden of proof.

  The final element calls for the Court to examine whether Pitman Utility, Crash Rescue, 

Ashton, and/or Johnson had actual intent to hinder, delay, or defraud VFC. Section 428.024.2 

lists eleven (11) non-exclusive factors that may be considered in determining the existence of 

actual intent. These factors include: 

1) The transfer or obligation was to an insider; 

2) The debtor retained possession or control of the property transferred after 
the transfer; 

3) The transfer or obligation was disclosed or concealed; 

4) Before the transfer was made or obligation was incurred, the debtor had 
been sued or threatened with suit; 

5) The transfer was substantially all of the debtor’s assets; 

6) The debtor absconded; 

7) The debtor removed or concealed assets; 

8) The value of the consideration received by the debtor was reasonably 
equivalent to the value of the asset transferred or the amount of the 
obligation incurred; 

9) the debtor was insolvent or became insolvent shortly after the transfer was 
made or the obligation was incurred; 

10) The transfer occurred shortly before or shortly after a substantial debt was 
incurred; and 

11) The debtor transferred the essential assets of the business to a lienor who 
transferred the assets to an insider of the debtor. 

The Court may appropriately consider both the existence and non-existence of these 

factors and whether their existence or non-existence indicates or negates fraudulent intent. See

Comment (6), UFTA § 4 (“In considering the factors listed in § 4(b), a court should evaluate all 

the relevant circumstances involving the challenged transfer or obligation. Thus the court may 
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appropriately take into account all indicia negativing as well as those suggesting fraud . . . .”). 

This principle is embodied in the factors listed in § 428.024.2, which identifies as a factor 

whether the transfer “was disclosed or concealed.” (Emphasis added.) 

Plaintiff asserts that the Court may presume fraud if a concurrence of badges is found. 

This conflicts with the modern principle that fraud is never to be presumed. Stander v. Szabados,

407 S.W3d 73, 81 (Mo. App. W.D. 2013). A presumption existed at common law based on the 

Statute of 13 Elizabeth, but was eliminated in the UFTA. See Cmt. 5, UFTA § 4 (the badges are 

relevant factors, but do not give rise to a presumption). A presumption is not applicable under the 

MUFTA, enacted in 1993, because the statute provides that it should be construed consistent 

with the UFTA. See § 428.059. Further, recent decisions from the Court of Appeals have not 

only omitted the old common-law rule, but have expressly required the presence of multiple 

badges of fraud before a plaintiff can prevail. See Birkemeier v. Keller Biomedical, LLC, 312 

S.W.3d 380 (Mo. App. E.D. 2010); Taylor v. Clark, 140 S.W.3d 242 (Mo. App. S.D. 2004). 

Accordingly, the Court concludes that no presumption of fraud may arise from the mere 

concurrence of multiple badges. 

The first and most important consideration is whether there is direct evidence of intent by 

Pitman Utility to defraud VFC. The Court finds that there is no direct evidence of such intent. 

The Court heard significant evidence regarding the financial situation of Pitman Utility after 

being sold to Johnson.  Despite Johnson’s efforts to turn Pitman Utility into a profitable 

enterprise, Pitman Utility operated a net loss each year from 2004 through 2009. As a result of 

Pitman Utility’s inability to turn a profit, Johnson looked to creditors to finance the day to day 

operations of the company. Johnson testified that it was always his intent to pay creditors in full 
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and treat them equally, but that he ultimately had to accept the best option that was available to 

Pitman Utility.  

When considering the factors listed in § 428.024.2, the Court concludes that four factors 

weigh in favor of finding actual intent to defraud, six factors weigh against a finding of actual 

intent to defraud, and that the factor concerning “insider” status does not weigh for or against a 

finding of actual intent.

The four factors that weigh in favor of finding actual intent to defraud are as follows: 

there is no dispute that the assets transferred under the APA were substantially all of Pitman 

Utility’s assets; there is no dispute that VFC had initiated its arbitration action against Pitman 

Utility prior to the APA; there is evidence that the transfer was concealed; and lastly, there is no 

dispute that Pitman Utility was rendered insolvent shortly after the APA.  

The impact of the above factors is mitigated by the fact that Pitman Utility received 

reasonably equivalent value for its assets, including being paid $374,689.00 in cash under the 

APA. The reason that VFC was not able to access this cash is because Pitman Utility directed 

that the cash be paid to Arvest Bank, a senior secured lender that had priority over VFC. VFC 

does not challenge that transfer here. Under Missouri law, a corporation may lawfully prefer 

some creditors over others without any inference of bad faith or fraud. Land Red-E-Mixed 

Concrete Co. v. Cash Whitman, Inc., 425 S.W.2d 919, 923 (Mo. 1968) (“Whatever may be the 

law in other jurisdictions, the rule is well settled in this State that stockholders or directors of a 

corporation can lawfully lend money to the company, and the company can lawfully prefer them, 

by transferring enough property of the company to fairly and reasonably secure or pay them what 

the company owes them.” internal citations omitted). Pitman Utility preferred Arvest Bank over 

VFC, but that preference is lawful. 
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Additionally, the factor concerning insolvency is further mitigated by the fact that VFC 

had little likelihood of recovering its debt in whole or in part prior to the APA. Specifically, 

Pitman Utility was a severely distressed company with liabilities that far exceeded its assets, as 

supported by the credible testimony of Johnson and Ashton. Numerous secured creditors had 

priority over VFC’s unsecured debt. This circumstance, as well as Johnson’s overall desire to 

continue the Pitman Utility product line instead of liquidation, indicates that the APA was 

entered into for reasons other than actually intending to defraud or hinder VFC. 

The factor regarding concealment is also mitigated. The Court had the opportunity hear 

the testimony of Marc Vianello, Johnson, and Ashton, as well as review email correspondence 

and, based thereon and based on the credible testimony, the Court finds that Marc Vianello was 

very aware of the financial situation of Pitman Utility and efforts were made to negotiate the debt 

that Pitman Utility owed to VFC, which proved unsuccessful. It was after those negotiations that 

VFC filed an arbitration demand against Pitman Utility and the VFC bill was changed from a 

Trade Accounts Payable to a Contingent Liability on Pitman Utility’s Balance Sheet. Ashton and 

Johnson both testified that the transfer was concealed for a period of time so as to not alarm 

Pitman Utility customers, suppliers and employees, and have a transition plan in place prior to 

the announcement. The credible evidence supports a finding that the concealment of the APA 

was not done for the purposes of defrauding or hindering VFC.

The six factors that suggest the transfer was not intended to be fraudulent are as follows: 

Johnson did not retain possession or control of the property transferred after the transfer; Pitman 

Utility did not abscond; Pitman Utility did not move to conceal assets; the transfer did not occur 

shortly before or after the debt to VFC was incurred; Johnson did not transfer essential assets of 

the business to a lienor who transferred the assets to an insider of the debtor; finally, and perhaps 
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most significantly, reasonably equivalent value was given in exchange for the assets, including 

$374,689.00 to Pitman Utility.  

The factor concerning “insider” status does not weigh for or against a finding of actual 

intent. This factor only concerns whether the transferee, Crash Rescue, was an insider to Pitman 

Utility. The term “insider” is defined in the MUFTA. Section § 428.009(7)(b) provides that, if 

the debtor is a corporation – such as Pitman Utility - an “insider” includes: (a) a director of the 

debtor; (b) an officer of the debtor; (c) a person in control of the debtor; (d) a partnership in 

which the debtor is a general partner; (e) a general partner in a partnership described in 

subparagraph (d); or (f) a relative of a general partner, director, officer, or person in control of 

the debtor. 

The only potential basis for finding “insider” status is whether Crash Rescue or its agents 

controlled Pitman Utility. The term “control” is not defined in the MFUTA, but is an issue that 

has been considered by Missouri courts. In South Side Nat. Bank v. Winfield Fin. Servs. Corp.,

783 S.W.2d 140 (Mo. App. 1989), the Court of Appeals found “control” when the individual 

“was the sole shareholder, president and director of both corporations.” Id. at 144. The Winfield

Financial Services decision shows that control is more than the ability to influence. Instead, 

control exists when the individual has the legal authority to direct the actions of the debtor by 

way of actual ownership or position in the company. See id. Crash Rescue, through Ashton, 

lacked such control over Pitman Utility prior to the APA. Ashton had significant influence over 

Johnson, Pitman Utility’s President, but Johnson remained the President of Pitman Utility with 

the authority to reject Ashton’s proposals, an authority which Johnson exercised. 
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The Court concludes that Plaintiff has failed to show by clear and convincing evidence 

that Pitman Utility had an actual intent to hinder, delay, or defraud VFC’s debt. Plaintiff has 

failed to show entitlement to relief by clear and convincing evidence under Count I.

Furthermore, even if Plaintiff had satisfied its burden of proof under Count I, the Court 

concludes that Defendant prevailed on its affirmative defense under § 428.044.1. Specifically, 

the Court has found that Defendants established that reasonably equivalent value2 was exchanged 

for Pitman Utility’s assets. In addition, based upon the credible testimony of Ashton, while he 

insisted on excluding the VFC debt, Ashton did so under a good faith belief that the exclusion 

was lawful based on the advice of his attorneys and the belief that the assumption of uncertain 

liabilities would negatively impact Crash Rescue’s ability to operate and obtain future financing. 

For the foregoing reasons, the Court finds that Plaintiff did not meet its burden of proof under 

Count I and is not entitled to judgment. 

II. Count II under § 428.029.1 of the MUFTA 

Under § 428.029.1 of the MUFTA, Plaintiff must prove by clear and convincing evidence 

that: (a) Plaintiff is a creditor of Pitman Utility; (b) the applicable Defendant was the first 

transferee of the asset or was the person for whose benefit the transfer was made; (c) Pitman 

Utility did not receive reasonably equivalent value in exchange for the assets; (d) Plaintiff’s 

claim against Pitman Utility arose before Pitman Utility transferred the assets; (e) Pitman Utility 

was insolvent at the time of the transfer or became insolvent as a result of the transfer; and (f) 

Plaintiff was harmed as a result of the transfer. 

2  At trial, Plaintiff argued that “reasonable equivalent value” only exists if the circumstances shown 
in § 428.019.2 exist. This argument is without merit. Section 428.019.2 is a “safe harbor” provision under 
which the issue of reasonably equivalent value is established as a matter of law. Where, as here, the sale 
was made outside of a foreclosure context, reasonably equivalent value is determined based on the 
definition of “value” in § 428.019.1 and the evidence presented. See UFTA § 3, Cmt. (1), (5).
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The Court has previously determined that VFC was a creditor of Pitman Utility, that its 

claim arose prior to the APA, and that Pitman Utility was insolvent at the time of the transfer. 

However, Plaintiff did not prove by clear and convincing evidence that Pitman Utility did not 

receive reasonably equivalent value in exchange for the assets under the APA. Four experts 

testified: Wendi Alper-Pressman (Plaintiff), Dan Loiacono (Defendants), Michael Prost 

(Plaintiff-rebuttal) and Matthew Barberich (Defendants-rebuttal). Regarding reasonably 

equivalent value, the testimony of Alper-Pressman and Prost was not convincing. The Court, 

having viewed the expert witnesses, heard the testimony and reviewed the evidence and exhibits, 

finds that Loiacono’s testimony is the most probative and convincing evidence presented as to 

reasonably equivalent value. Loiacono testified that he performed multiple calculations to 

ascertain “reasonably equivalent value,” including a determination of fair market value. After 

finding a negative valuation under the income approach due to Pitman Utility’s negative cash 

flow year after year, Loiacono assessed the value of Pitman Utility’s assets as a going concern 

under the market approach and the asset approach. In utilizing the market approach, Loiacono 

analyzed comparable business sale data of similarly sized businesses in similar industries to 

determine a market approach value of $1,200,000.00. Loiacono also determined value under the 

asset approach, in which Loiacono ascertained and applied discount factors to certain assets to 

reflect functional obsolescence associated with aging inventory and equipment. Loiacono 

assessed a value of $1,800,000.00 under the asset approach. Loiacono averaged the asset 

approach with the market approach to determine a weighted average value of $1,400,000.00. The 

Court finds from this credible testimony that Crash Rescue overpaid for Pitman Utility’s assets 

by paying $4,007,141.00 ($3,632,452.00 in assumed liabilities and $374,689.00 in cash) for 

$1,400,000.00 in assets.
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III. Count III, IV, VI, and IX for Conspiracy to Commit a Fraudulent Transfer 

“A ‘civil conspiracy’ is an agreement or understanding between persons to do an 

unlawful act, or to use unlawful means to do a lawful act.” 8000 Maryland, LLC v. Huntleigh 

Fin. Servs., Inc., 292 S.W.3d 439, 452 (Mo. App. 2009). A civil conspiracy must be shown by 

clear and convincing evidence. Id. Plaintiff must prove by clear and convincing evidence that: 

(1) two or more persons; (2) with an unlawful objective; (3) after a meeting of the minds; (4) 

committed at least one act in furtherance of the conspiracy; and (5) VFC was thereby damaged. 

Western Blue Print Co. v. Roberts, 367 S.W.3d 7, 22 (Mo. banc 2012). 

Civil conspiracy is “not a separate and distinct action. [R]ather, it acts to hold the 

conspirators jointly and severally liable for the underlying act.” Id. (internal citations and 

quotations omitted). Because Plaintiff cannot prevail under Count I and/or II, which are the basis 

for its civil conspiracy claims, Plaintiff cannot prevail under Counts III, IV, VI, and/or IX.  

Plaintiff argued that the APA alone satisfies the element of a meeting of the minds for 

purposes of establishing a civil conspiracy. However, the elements for civil conspiracy require a 

meeting of the minds to accomplish an unlawful purpose (such as an agreement to commit a 

fraudulent transfer); merely transferring assets is not enough. The Court finds as a matter of law 

that the APA alone is insufficient to show a meeting of the minds to accomplish an unlawful 

purpose as required for a civil conspiracy claim. Due to the lack of other evidence supporting 

this element, Plaintiff fails to prove its civil conspiracy claims on this basis and cannot prevail 

under Counts III, IV, VI, and IX. 

IV. Count VIII for Unjust Enrichment

To establish a claim against Crash Rescue for unjust enrichment, Plaintiff must prove 

that: (a) VFC conferred a benefit on Crash Rescue; (b) Crash Rescue appreciated the benefit; and 
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(c) Crash Rescue accepted and retained the benefit under inequitable and/or unjust 

circumstances. See Binkley v. Am. Equity Mortgage, Inc., 447 S.W.3d 194, 199 (Mo. banc 2014); 

Lowe v. Hill, 430 S.W.3d 346, 349 n.2 (Mo. App. W.D. 2014). 

The Court concludes that Plaintiff has failed to meet its burden of proof as to its claim for 

unjust enrichment because there was no evidence that VFC conferred a benefit on Crash Rescue. 

The APA was between Crash Rescue, Pitman Utility, and Johnson. There is no evidence or 

testimony to support a contention that Plaintiff had any involvement with Crash Rescue prior to 

the above-captioned matter. Any benefit that Plaintiff conferred was for consulting and 

potentially testifying as an expert for Pitman Utility in the Webco litigation in 2007. There is no 

evidence that Crash Rescue had any involvement in that litigation. In fact, the evidence indicates 

that Crash Rescue did not become involved with Pitman Utility until 2009.  The Court further 

concludes that, even if Plaintiff had been able to prove that Crash Rescue retained a benefit by 

Pitman Utility sufficient to establish an unjust enrichment claim, retention of that benefit would 

not have been unjust. Crash Rescue conferred value on Pitman Utility that exceeded the value of 

the assets it obtained – which arguably could have included any purported benefit conferred by 

Plaintiff on Pitman Utility. 

V. Count X under § 428.029.2 of the MUFTA 

Under § 428.029.2 of the MUFTA, Plaintiff must prove by clear and convincing evidence 

that: (a) Plaintiff is a creditor of Pitman Utility; (b) the applicable Defendant was the first 

transferee of the asset or was the person for whose benefit the transfer was made; (c) Pitman 

Utility made a transfer to an insider for an antecedent debt; (d) VFC’s claim arose before the 

transfer to the insider was made; (e) Pitman Utility was insolvent at the time of the transfer; (f) 
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the applicable defendant had reasonable cause to believe that Pitman Utility was solvent; and (g) 

VFC was harmed as a result of the transfer. 

Unlike Counts I and II, which challenge the transfer under the APA, Count X challenges 

the creation of the $1,700,000.00 and $850,000.00 promissory notes between Pitman Utility and 

AFLP as fraudulent. Count X also challenges the $125,000.00 promissory notes made to the 

Ashton Limited Trust.3 The Court notes that Count X does not challenge the “Friends and 

Family” loans. 

The Court concludes that Plaintiff has failed to prove Count X by clear and convincing 

evidence. This Count fails because the promissory notes challenged by Plaintiff do not constitute 

a “transfer” under the MUFTA. The MUFTA defines a “transfer” as “every mode, direct or 

indirect, absolute or conditional, voluntary or involuntary, of disposing of or parting with an 

asset or an interest in an asset, and includes payment of money, release, lease, and creation of a 

lien or other encumbrance.” The credible evidence, testimony and exhibits support a finding that 

the promissory notes were non-contemporaneous documentation of pre-existing loans between 

AFLP and Pitman Utility. The creation of the notes did not result in the “transfer” of any assets 

that could be avoided as fraudulent.

Plaintiff also fails to establish that a transfer occurred to an insider, an essential element 

under Count X. As stated previously, the term “insider” is defined in the MUFTA. Section § 

428.009(7) provides that, if the debtor is a corporation – such as Pitman Utility – an  “insider” 

includes: (a) a director of the debtor; (b) an officer of the debtor; (c) a person in control of the 

debtor; (d) a partnership in which the debtor is a general partner; (e) a general partner in a 

partnership described in subparagraph (d); or (f) a relative of a general partner, director, officer, 

3  The Court concludes that the Ashton Limited Trust is not a defendant in this action and, therefore, 
judgment cannot be entered against the named Defendants as to that note. 
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or person in control of the debtor. Pitman Utility is the debtor, to whom no transfer was made. 

Similarly, although Johnson would qualify as an insider to Pitman Utility, he was not individual 

to whom the transfer was made. 

The only potential basis for finding an “insider” status is whether Ashton or AFLP or its 

agents controlled Pitman Utility. The term “control” is not defined in the MFUTA, but is an issue 

that has been considered by Missouri courts. In South Side Nat. Bank v. Winfield Fin. Servs. 

Corp., 783 S.W.2d 140 (Mo. App. 1989), the Court of Appeals found “control” when the 

individual “was the sole shareholder, president and director of both corporations.” Id. at 144. The 

Winfield Financial Services decision shows that control is more than the ability to influence. 

Instead, control exists when the individual has the legal authority to direct the actions of the 

debtor by way of actual ownership or position in the company. See id. Ashton or the AFLP 

lacked such control over Pitman Utility prior to the APA. Ashton had significant influence over 

Johnson, Pitman Utility’s President, but Johnson remained the President of Pitman Utility with 

the authority to reject Ashton’s proposals, which Johnson exercised. The deposition testimony of 

Linda Peterson and Robert Peterson support a finding that Johnson controlled Pitman Utility up 

to and until the APA was executed. Both credibly testified that it was Johnson, not Ashton, who 

retained control of Pitman Utility, that Ashton’s involvement with Pitman Utility was as a 

creditor and advisor, and that Johnson, not Ashton, made decisions as to approving expenditures 

and managing the day-to-day affairs of Pitman Utility.  

The Court concludes that, even if the promissory notes were avoided under § 428.029.2 

of the MUFTA, the underlying loans of $1,700,000.00 and $850,000.00 were actually conveyed 

and would still exist. Accordingly, Plaintiff has failed to establish how it sustained harm as a 

result of the documentation of the loans contained in the promissory notes.



33

Even assuming that Plaintiff had satisfied its showing under Count X, the Court finds that 

Defendant prevailed on an affirmative defense. The Court concludes that the non-

contemporaneous documentation of the loans extended by AFLP was made in the ordinary 

course of business or financial affairs between Pitman Utility, AFLP and Ashton. After hearing 

the testimony and reviewing the evidence, the Court finds, based thereon and based on the 

credible evidence presented, it was in the ordinary course of business for Pitman Utility and the 

Ashton-related entities to loan money as needed, to be documented at a later date. Johnson 

testified that these promissory notes accurately reflected the intended terms of the loans at the 

time the loans were provided. Ashton testified that it was the ordinary course of business for 

loans to be provided on an as-needed basis to support Pitman Utility’s operations, to be 

documented at a later time. The MUFTA focuses on the ordinary financial affairs of the actual 

parties, not the industry as a whole. See § 428.044.6(2). Further, Plaintiff’s own expert, Wendi 

Alper-Pressman, testified that non-contemporaneous documentation is a frequent occurrence for 

closely held corporations. 

Lastly, to the extent Plaintiff seeks to challenge the actual loans as fraudulent, the Court 

concludes that the $1,700,000.00 and $850,000.00 loans by AFLP were made in a good-faith 

effort to rehabilitate Pitman Utility and were given for that purpose, as well as to secure prior 

debts. Ashton and Ashton-related entities extended financing to Pitman Utility for the purpose of 

keeping the company afloat in its day-to-day operations. 

Accordingly, even if Plaintiff made a sufficient showing by clear and convincing 

evidence under § 428.029.2, Defendant prevails as a result of the above-described affirmative 

defense.
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VI. Count XI for Successor Liability 

“The general rule in Missouri is that when all of the assets of a corporation are sold or 

transferred the transferee is not liable for the transferor’s debts and liabilities.” Chem. Design, 

Inc. v. Am. Standard, Inc., 847 S.W.2d 488, 491 (Mo. App. E.D. 1993). An exception to this 

general rule exists if: (a) Crash Rescue expressly or impliedly agreed to assume the debts and 

liabilities of Plaintiff; (b) the APA amounts to a consolidation or merger of the corporation; (c) 

Crash Rescue is merely a continuation of the selling corporation; or (d) the APA was entered into 

fraudulently in order to escape liability for the debts and liabilities. Id. at 492. The Court finds 

that Plaintiff failed to establish that this matter falls under any exceptions to the general rule of 

successor liability.  

 As to the first exception, there was no evidence that Crash Rescue expressly or impliedly 

agreed to assume the debts and liabilities of Pitman Utility. In determining whether the APA 

amounts to a consolidation or de facto merger of the corporation under the second exception, the 

Court should consider whether Crash Rescue acquired stock of Pitman Utility as consideration 

for the APA. 26 Mo. Prac. Bus. Orgs § 31.10 (2d. ed.). (“No case has been uncovered in 

Missouri adequately discussing the applicability of the de facto merger exception. . . . It appears, 

however, that there must be some acquisition of the predecessor stock for the de facto merger 

exception to apply.”) internal citations omitted. Crash Rescue did not acquire any stock as part of 

the APA, which would be required to show a consolidation or merger. Additionally, the 

September 30, 2009 Note provided Ashton with an option to purchase 80% of Pitman Utility’s 

stock. Ashton never exercised that option. Therefore, the consolidation/merger exception does 

not apply.
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In determining whether Crash Rescue is a mere continuation of Pitman Utility under the 

third exception, the Court must find a continuation of the corporate organization, management, 

and operations, and not a mere continuation of the enterprise or product line. Chem. Design, Inc.,

847 S.W.2d at 491; but see Roper Elec. Co. v. Quality Castings, Inc., 60 S.W.3d 708, 711 (Mo. 

App. S.D. 2001) (applying broader rule). The purchase of assets and the continued 

manufacturing of those assets is not evidence of “mere continuation,” particularly where there 

are no common officers, directors, or shareholders. See, e.g., Gorsuch v. Formtek Metal 

Forming, Inc., 803 F. Supp. 2d 1016, 1020-21 (E.D. Mo. 2011) (finding that a non-compete 

clause is not indicative of mere continuation). In this instance, Crash Rescue made use of Pitman 

Utility’s assets; however it did not simply continue the operation of Pitman Utility. Instead, 

Crash Rescue utilized its own management and organizational structure, relocated the assets to 

be used in its Dallas, Texas operation, made significant changes to numerous aspects of Pitman 

Utility’s operation, and unequivocally waived liability for machinery manufactured prior to the 

asset sale. For the aforementioned reasons, Plaintiff has failed to establish the “mere 

continuation” exception to the general rule of successor liability. 

Fraud must be found for the last exception to exist. To the extent that this standard has 

not been supplanted by the MUFTA, it requires a showing of common-law fraud, including a 

misrepresentation and reasonable reliance on the misrepresentation. See Mullen v. G.M.A.C., 919 

S.W.2d 7, 9 (Mo. App. W.D. 1996). Those elements have not been shown here. As the Court has 

previously determined, the APA was not entered into fraudulently in order to escape liability for 

Pitman Utility’s debt. The Court concludes that Plaintiff failed to present evidence to prove the 

existence of one of the exceptions to the general rule regarding successor liability. Therefore, 

Plaintiff has failed to prove Count XI. 
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Judgment

Consistent with the above findings, the Court hereby enters the following judgment: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that as to Count I of 

Plaintiff’s Petition, judgment is entered in favor of Defendants Pitman Utility, Crash Rescue, 

Ashton, and Johnson and against Plaintiff.   

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count II of 

Plaintiff’s Petition, judgment is entered in favor of Defendants Pitman Utility, Crash Rescue, 

Ashton, and Johnson and against Plaintiff.   

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count III of 

Plaintiff’s Petition, judgment is entered in favor of Defendant Ashton and against Plaintiff.

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count IV of 

Plaintiff’s Petition, judgment is entered in favor of Defendant Johnson and against Plaintiff.

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count VI of 

Plaintiff’s Petition, judgment is entered in favor of Defendant Crash Rescue and against Plaintiff.

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count VIII of 

Plaintiff’s Petition, judgment is entered in favor of Defendant Crash Rescue and against Plaintiff.

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count IX of 

Plaintiff’s Petition, judgment is entered in favor of Defendant Ashton Family Limited 

Partnership and against Plaintiff.

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count X of 

Plaintiff’s Petition, judgment is entered in favor of Defendants Pitman Utility, Ashton, AFLP, 

and Johnson and against Plaintiff.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to Count XI of

Plaintiff’s Petition, judgment is entered in favor of Defendant Crash Rescue and against Plaintiff.

IT IS SO ORDERED. 

Date Judge Jennifer M. Phillips 
Circuit Judge 

CERTIFICATE OF MAILING

It is hereby certified that a copy of the foregoing was sent through the e-filing system this 
______ day of _______________, 2015, to the following: 

LANCE YORK KINZER 
MATTHEW BRIAN VIANELLO 
JOE DAVID JACOBSON 
EDWARD D GREIM 
DANE CHRISTIAN MARTIN 
BENJAMIN E. LONG 

_____________________________
Law Clerk 

22nd September

22-Sep-2015


