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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI 
AT KANSAS CITY 

CALVIN A. BOSWELL,   ) 
      ) 
   Movant,  ) 
      ) 
v.      ) Case No. 1316-CV25050  
      ) Division 11 
STATE OF MISSOURI,   ) 
      ) 
   Respondent.  ) 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT
DENYING MOTION TO VACATE, SET ASIDE OR CORRECT JUDGMENT 

AND SENTENCE PURSUANT TO MISSOURI SUPREME COURT RULE 29.15

 On this 21st day of October 2014, the Court having reviewed the pleadings, the 

record and the trial transcript, finds and concludes without an evidentiary hearing 

pursuant to Missouri Supreme Court Rule 29.15(h) that Movant's Amended Motion to 

Vacate, Set Aside or Correct Judgment and Sentence pursuant to Missouri Supreme 

Court Rule 29.15, is hereby OVERRULED, and further makes Findings of Facts and 

Conclusions of Law as follows:1

FINDINGS OF FACT

 1.  In State v. Calvin A. Boswell, 0916-CR05853-01, Movant was found guilty of 

one count of Murder in the First Degree, Murder in the Second Degree, Assault in the 

First Degree, and Unlawful Use of a Weapon; and four separate counts of Armed 

Criminal Action.  

1 The Court’s Findings of Fact and Conclusions of Law do not address the claims raised in Movant’s Pro
Se Motion to Vacate, Set Aside or Correct Judgment and Sentence pursuant to Missouri Supreme Court 
Rule 29.15 filed on October 2, 2013. Movant’s Amended Motion filed on May 15, 2014 does not contain 
all the claims alleged in Movant’s Pro Se Motion. If an evidentiary hearing had been conducted only “the 
claims contained in the last timely motion” would have been considered by the Court. Rule 29.15(i).  
“Failure to present evidence at a hearing in support of factual claims in a post-conviction motion 
constitutes abandonment of that claim.” State v. Nunley, 980 S.W.2d 290, 293 (Mo. 1998).  Therefore, 
Movant is deemed to have abandoned the claims made in his Pro Se Motion that are not contained or 
incorporated in his Amended Motion. 
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 2.  The evidence adduced at trial as set forth in the trial transcript establishes that 

Movant fired several shots at close range into a vehicle occupied by Darryl Pickens, 

Tyshaune Gray, and Ashley Thomas. Thomas, who was eight to nine months pregnant, 

was shot in the head and died.  Amya McKenzie Thomas, Thomas’s unborn baby, also 

died.  Pickens was shot seven times but survived the shooting.  Gray sustained a gunshot 

graze wound to his neck.

 At trial, both Pickens and Gray identified Movant as the shooter.  Pickens also 

testified that Movant telephoned Pickens while Pickens was recovering from his gunshot 

wounds and threatened to kill Pickens when he got out of the hospital.  Pickens’ mother 

testified that she overheard this threatening telephone call.

 Lionel Henderson also identified Movant as the shooter.  Henderson testified 

Movant was shot in the leg on November 7, 2009, and Movant believed that Pickens was 

the shooter.  Henderson testified that Movant stated that he was going to kill Pickens.  

Henderson agreed to assist Movant.  On November 20, 2009, Movant and Henderson 

received information that Pickens was parked in a car near by.  The duo went to the 

location of the parked car.  Once there, Henderson testified that he saw people he knew in 

Pickens’ crowd, so he told Movant that he would not shoot but offered to be a lookout.  

Soon after, Henderson testified that Movant put the muzzle of his gun in the window of 

Pickens’ car and started firing.

 After the incident, Henderson’s mother, Lolita Watson, testified that on 

November 22, 2009, Movant appeared at her home looking for Henderson.  Watson 

testified that she told Movant that Henderson was in jail.  Movant told Watson that he 

committed the murder and assaults on November 20, 2009, and Movant believed that 

Henderson had “snitched him out.”  Movant threatened to kill both Watson and 

Henderson.
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 Movant called two witnesses to testify at trial, Movant’s brother and his brother’s 

girlfriend.  Both these witnesses testified that Movant was at his brother’s apartment at 

the time of the shooting. 

 3.  On June 17, 2011, the Court sentenced Movant to life imprisonment without 

the possibility of probation or parole for Murder in the First Degree, life imprisonment 

for Murder in the Second Degree and the two companion counts of Armed Criminal 

Action; thirty (30) years imprisonment for Assault in the First Degree and the companion 

count of Armed Criminal Action; and twenty-five (25) years imprisonment for Unlawful 

Use of a Weapon and the companion count of Armed Criminal Action. All sentences 

were run concurrent except the life sentences imposed for Murder in the Second Degree 

and the companion count of Armed Criminal Action were run consecutive to the all the 

other sentences.

 4.  The Missouri Court of Appeals affirmed the judgment of conviction and 

sentence in State v. Calvin Boswell, WD#74076, 412 S.W.3d 262 (Mo. Ct. App. 2013).  

The court of appeals issued its mandate on August 14, 2013.  

 5.  Movant filed a timely pro se motion pursuant to Rule 29.15 on October 2, 

2013.

 6.  Thereafter, Movant was appointed counsel by the Court, and appointed 

counsel timely filed an Amended Motion on May 15, 2014. 

Movant’s Amended Motion Claim

 7.  In his Amended Motion, Movant alleges that he was denied effective 

assistance of counsel, a fair trial, and due process of the law in violation of his 

Constitutional rights guaranteed by the United States and Missouri Constitutions.  In this 

single claim, Movant alleges that his trial counsel was ineffective for failing to call Kevin 

Durham to testify at trial.  Movant claims that Durham would have testified 1) that 

Henderson stated that he wanted to kill Pickens; 2) that Durham saw two people, Movant 
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and Henderson, shooting into the vehicle; and 3) that Henderson bragged after the 

shooting that “we shot em all up” and threatened to harm Tyshaune Gray.

 In his Amended Motion, Movant claims that Durham was interviewed at the 

prosecutor’s office on July 20, 2010 before Movant’s trial.  During this interview, 

Durham states that Henderson called him the day before the shooting and said that 

Pickens and Henderson had gotten into an altercation and Henderson needed help setting 

up Pickens.  Durham said that Henderson stated he wanted to kill Pickens because he was 

“always talking shit.”  Durham said that he was not going to set up Pickens, and 

Henderson responded, “when you see your boy on the news, don’t say I didn’t warn 

you.”

 Movant also claims that Durham stated that on the day of the shooting he was 

parallel to the car when Movant and Henderson approached the car.  Durham saw muzzle 

flashes from two guns.  Durham said that one of the shooters stopped shooting before the 

other one, and one of the shooters ran away while finishing shooting.  Durham identified 

the two shooters as Movant and Henderson.  After the shooting, Durham saw Henderson, 

and Henderson tried to “high-five” Durham.  Henderson said to Durham, “hell, yeah, we 

shot em all up,” and “tell me all I do is talk now!”  Durham stated that Henderson later 

learned that Tyshaune Gray was not killed in the shooting.  Henderson told Durham, “tell 

your boy he better keep his mouth shut or he’s next.” 

 Movant claims that his trial counsel was ineffective for not calling Durham to 

testify at the trial.  Movant alleges that Durham would have provided Movant with a 

viable defense, “by contradicting the testimony” of Henderson.  Movant states that 

Durham would have shown that Henderson was an active participant in the shooting and 

not just a “lookout” as Henderson stated during trial.  According to Movant, Durham’s 

testimony would have rebutted Henderson’s testimony that Movant said he wanted to kill 

Pickens and that Henderson was actually the one who wanted to kill Pickens.  In 

addition, Movant argues that Durham’s testimony would have rebutted Henderson’s 
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claims that Movant was the only person to shoot into the car and would have shown that 

Henderson was threatening witnesses after the shooting occurred.  Movant claims that 

had Durham testified to these facts, a reasonable probability exists that the jury would 

have reached a different verdict on the count of Murder in the First Degree.

CONCLUSIONS OF LAW

 In his sole claim, Movant alleges that his trial counsel was ineffective.  To prevail 

on a claim of ineffective assistance of counsel, Movant must show that his trial counsel's 

performance was not only deficient but also that the deficiency prejudiced his defense. 

Strickland v. Washington, 466 U.S. 668, 687 (1984).  Movant “must satisfy both the 

performance prong and the prejudice prong to prevail on an ineffective assistance of 

counsel claim.”  Sanders v. State, 738 S.W.2d 856, 857 (Mo.banc 1987) (emphasis 

added).  The Court may proceed directly to the issue of prejudice without first 

determining whether counsel's conduct was deficient.  Strickland, 466 U.S. at 697; 

Sanders, 738 S.W.2d at 857. 

 Prejudice is not presumed from a showing of deficient performance by counsel 

but must be affirmatively proven.  Strickland, 466 U.S. at 693; Sidebottom v. State, 781 

S.W.2d 791 (Mo.banc 1989).  Movant has the burden of establishing prejudice by a 

preponderance of the evidence.  State v. Young, 844 S.W.2d 541 (Mo. Ct. App. 1992).  In 

order to show prejudice, Movant must show that there is a reasonable probability that, 

absent the alleged error, the results of the proceeding would have been different. State v. 

White, 798 S.W.2d 694 (Mo. 1990).  Reasonable probability has been defined to be ". . . 

[p]robability sufficient to undermine . . . confidence in the outcome [of the proceeding]."  

Id. at 697.  “[S]imply showing that the alleged error had a conceivable effect on the trial 

outcome is not sufficient; instead, the appellant must show that, absent the error, there is 

a reasonable probability that he would have been found not guilty.”  Johnson v. State,

189 S.W.3d 640, 645 (Mo. Ct. App. 2006).  In order to determine if a reasonable 
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probability exists, the motion court must consider the totality of the evidence.  Strickland,

466 U.S. at 691-96; Jones v. State, 773 S.W.2d 156 (Mo. Ct. App. 1989). 

 Considering the totality of the evidence presented against Movant during the trial, 

the Court finds that there is not a reasonable probability that the jury would have reached 

a different verdict on the Murder in the First Degree count if Durham had been called as 

a witness by Movant’s trial counsel.  Taking Movant’s pleaded facts as true, Durham 

would have identified Movant as one of the two men who shot into the victims’ vehicle.  

According to Movant’s Amended Motion, Durham would have testified that Movant and 

Henderson “approached the car,” and he saw muzzle flashes from two guns fired by 

Movant and Henderson.  This evidence would actually support a theory of premeditated 

murder or Murder in the First Degree and not provide a viable defense.  Therefore, 

Movant cannot establish prejudice and is not entitled to relief based on the claims and 

facts set forth in his Amended Motion.   

 Further, in determining if counsel's performance was deficient, this Court must 

consider whether counsel's conduct was "reasonable."  The motion court begins its 

review of trial counsel's competency and reasonableness of trial counsel's conduct with 

the presumption that counsel is competent. Amrine v. State, 785 S.W.2d 531 (Mo. banc 

1990).  Movant must also overcome the presumption that counsel's challenged acts or 

omissions were sound trial strategy and that counsel rendered adequate assistance and 

made the decisions in the exercise of professional judgment.  State v. Starks, 856 S.W.2d 

334 (Mo.banc 1993); Anderson v. State, 66 S.W.3d 770, 775 (Mo. Ct. App. 2002).  The 

Court, in the Jones case admonished: 

The motion court should make every effort to eliminate the distortion 
wrought by hindsight and to evaluate the challenged conduct from 
counsel's perspective at the time of the conduct.  There is a strong 
presumption that criminal defense counsel's conduct falls within the "wide 
range of professional assistance," and a Movant must overcome the 
presumption that certain actions of counsel might be regarded as sound 
trial strategy.
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Jones, 773 S.W.2d at 158. 

 Movant’s defense at trial was alibi.  In support of that defense, Movant’s 

trial counsel called Movant’s brother and his brother’s girlfriend as witnesses.  

These witnesses testified that Movant was at his brother’s apartment at the time of 

the shooting.  If the jury believed this testimony then Movant could have been 

acquitted of all charges and not just the Murder in the First Degree charge.  In 

light of this reasonable defense, it would have been unreasonable for Movant’s 

trial counsel to call Durham to testify as it would contradict his alibi witnesses.  

Therefore, the Court finds that Movant’s trial counsel’s decision not to call 

Durham as a witness was reasonable. 

 “An attorney is not ineffective for not calling a witness who would 

contradict the defendant’s testimony or undermine the theory of defense.” Placke

v. State, 341 S.W.3d 812, 817-18 (Mo. Ct. App. 2011) citing Macklin v. State,

184 S.W.3d 103, 110 (Mo. Ct. App. 2006).  In addition, “[f]ailure to call a witness 

to testify does not amount to ineffective assistance of counsel unless that 

witness’s testimony would ‘unqualifiedly support’ the movant.” Hays v. State,

360 S.W.3d 304, 310 (Mo. Ct. App. 2012) quoting Whited v. State, 196 S.W.3d 

79, 83 (Mo. Ct. App. 2006).  “When testimony of the witness would only impeach 

the State’s witnesses, relief on a claim of ineffective assistance of counsel is not 

warranted.” Placke, 341 S.W.3d at 817-818 citing Collis v. State, 334 S.W.3d 

459, 464 (Mo. Ct. App. 2011).  Therefore, Movant cannot establish that his trial 

counsel was deficient for failing to call Durham as a witness. 

 Finally, Movant is not entitled to an evidentiary hearing.  “To be entitled 

to an evidentiary hearing on a motion for post-conviction relief: (1) the movant 
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must allege facts – not conclusions – which, if true, warrant relief; (2) the facts 

alleged must establish that the movant’s case was prejudiced; and (3) the facts 

must not be refuted by the record. George v. State, 403 S.W.3d 709, 711 (Mo. Ct. 

App. 2013) citing Coats v. State, 939 S.W.2d 912, 914 (Mo. banc. 1997).  “The 

circuit court may deny an evidentiary hearing if any of these elements is missing.” 

Id. Taking Movant’s plead facts as true, Durham would have testified that 

Movant was one of the two shooters who shot into the victims’ vehicle.  Thus, the 

pleaded facts, even if true, do not warrant relief and do not establish that Movant 

was prejudiced.  In fact, assuming Durham would have testified as stated in 

Movant’s Amended Motion, Durham’s testimony would have proven to be highly 

prejudicial to Movant’s alibi defense.  Therefore, as a matter of law, Movant is 

not entitled to an evidentiary hearing on his claim of ineffective assistance of 

counsel.    

JUDGMENT

 IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that for the 

reasons set forth hereinabove in the attached Findings of Facts and Conclusions of Law, 

the Court finds Movant's Amended Motion for relief pursuant to Missouri Supreme Court 

Rule 29.15 should be, and it is hereby overruled and dismissed with prejudice. 

 IT IS SO ORDERED. 

October 21, 2014 

DATE      JUDGE 



9

Copies forward to the following on October 21, 2014:

Susan L. Hogan 
Appellate Defender 
920 Main Street, Suite 500 
Kansas City, MO 64105 
Susan.Hogan@mspd.mo.gov 
COUNSEL FOR MOVANT 

Ted R. Hunt 
Chief Trial Assistant 
Jackson County Prosecutor’s Office 
415 E. 12th Street, Floor 7-M 
Kansas City, MO 64106 
THunt@jacksongov.org

_______________________________
Elizabeth Judy, Law Clerk, Division 11 


