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FINDINGS OF FACT AND CONCLUSIONS OF LAW AND JUDGMENT 

Cause called for bench trial on August 18, 2017. Plaintiff Call Dolly, LLC appeared by 

DS Property Manager and by Counsel. Defendant appeared in person and by Counsel. 

Trial commenced. Evidence adduced. The witnesses at the trial were DS for Plaintiff and 

JF and DF for Defendant. Plaintiffs Exhibit 1 (lease between Call Dolly, LLC and Defendant) 

and Exhibit 2, (Call Dolly LLC's ledger relating to JF) were admitted into evidence. Defendant's 

Exhibit A (email) Exhibit B (locksmith invoice, Exhibit C (2 photographs of door lock), Exhibit 

D (5 page group exhibit-receipts), Exhibit E 

(photographs of property) and Exhibit F (video) were received in evidence. The parties 

requested Findings of Fact and Conclusions of Law. Each party submitted proposed Findings of 

Fact and Conclusions of Law. The Court now enters its Findings of Fact, Conclusions of Law 

and Judgment as set forth below: 

INTRODUCTION AND PROCEDURAL HISTORY 

Plaintiff Call Dolly LLC ("Call Dolly") filed a rent and possession action against 

Defendant JF seeking past due rent and possession of the premises located at 





 Hazelwood, Missouri ("Apartment "). Plaintiff asserts that 

JF owes past due rent from April through June, 2017 at the rate of $550.00 per month. 

Plaintiff seeks to recover the unpaid rent and late fees for that time period. JF filed 

Defendant's Answer, Affirmative Defenses and Counterclaims. The Counterclaim is in four 

counts: I: breach oflease; wrongful eviction; II: forcible entry and detainer, III: violation of 

the Missouri Merchandising Practices Act and IV. Invasion of Privacy. 

FINDINGS OF FACT 

I. Parties.

1. Call Dolly is a Missouri limited liability company in good standing.

2. JF is an individual and resident of St. Louis County, State of Missouri, currently 

residing at , St. Louis, MO 63031. 

3. In December, 2016, Call Dolly became the managing agent for the Property located at

, including Apartment  (collectively referred to as the "Property"). 

4. At the time, Call Dolly became the managing agent, JF resided in Apartment

II. Januacy 27. 2017 Lease

5. On January 27, 2017, JF entered into a 15 month lease with Call Dolly for rental of

Apartment  ("Lease") after her prior lease expired. 

6. Under the Lease, JF was to pay rent in the amount of $550.00 payable on the first of

each month. 

7. The Lease term was February 1, 2017 to May 31, 2018.

8. The Lease also requires JF to pay $50.00 late charge for each month rent remains 

unpaid after the due date and $10.00 for each day rent remains unpaid after the due date. ("Late 

Charge"). 





9. The Lease also provides that the tenant is responsible for Landlords cost and expenses of

litigation, including costs and attorney's fees if landlord enforces the provisions of the Lease 

through court action. 

 

III. Rental payments and late fees.

10. Until, July 11, 2017, JF had been in continuous, uninterrupted possession of Apartment

11. JF paid rent in full through March, 2017.

12. It is undisputed that JF did not pay rent for the months of April, May, June or July, 

2017, totaling $2,200.00. 

13. Call Dolly charged JF late fees totaling $1220.00 for the unpaid rent for the months of

April-July, 2017. (Plaintiffs Exhibit 2). 

14. It is undisputed that JF has not paid any late fees for the months of April- July, 2017.

15. Over Defendant's continuing objection, which the court now overrules, DS 

acknowledged that other tenants of the property are not charged late fees and that it depends 

on the tenant and whether the owner says to charge late fees to the particular tenant. DS 

acknowledged that another tenant, RO was not charged late fees. 

16. DS testified that sometimes late fees are charged because owner of property is still

responsible for mortgages on the property, however DS admitted that she did not know 

about anything about whether there was a mortgage on the Property or its terms. 

IV. July 11. 2017 locked out of apartment

17. On July 11, 2017 JF returned home to Apartment in the evening and was unable to

get her key to unlock the deadbolt to her front and side doors. JF admits this incident occurred 

after she had been served with the rent and possession lawsuit. 





18. JF called Call Dolly and spoke with DS and told her the keys were not working.

JF asked if the lock was changed and DS denied it. 

19. Call Dolly initially said they would send someone over but no one showed up after a few

hours. 

20. When JF called DS back around 11 p.m. that same evening, DS told her she

needed to get a locksmith and again denied that they changed the locks. DS stated that she 

"doesn't know what to tell you". 

21. That evening of July 11, 2017, JF spent the night at her mother's home.

22. DF testified that when she heard that JF was unable to get into the apartment, 

she assumed the door was swollen as it was always a hassle to get into the property. 

23. The next day, JF and her mother, DF returned with a locksmith who was able

to unlock the door. The locksmith did not make a new key for the lock. The locksmith charged 

JF $140.00. 

24. DF called Call Dolly and spoke with DS and when she asked if the locks were changed, 

she was told that "her daughter said that she had locked herself out of the apartment." DS did 

not tell her that the locks were changed. 

25. JF testified that the color of the deadbolt changed from silver to gold and produced 

photographs she had taken purporting to show the change in the door lock color. One photo was 

taken in 2016 and the other on July 11, 2017. See Exhibits C. 

26. JF moved out of the property on July 12, 2017 and rented a moving truck at the cost of

$45.23 to move her belongings to a storage unit at an initial cost of $75.50 and monthly cost of 

$92.00. 





27. JF offered to return the keys on July 17, 2017 but Call Dolly has not responded to such

offer and refused to accept the offer. 

28. At the time of trial, the Apartment  remains vacant and JF resides with her

family. 

CONCLUSIONS OF LAW 

I. Plaintiffs Rent and Possession Claim

A. Rent and Possession

1. F  concedes that Plaintiff is entitled to recover unpaid rent for the months of April

June, 2017 but contends that she is only obligated for prorated rent for the month of July I-July 

12, 2017 because of Plaintiffs refusal to accept the return of the keys and failure to relet the 

premises. Defendant contends this constitutes failure to mitigate damages. 

2. JF also concedes that Plaintiff is entitled to recover its attorneys' fees in the amount of

$1,500.00. 

3. The court finds that Defendant is not entitled to have the July rent pro-rated up to the date

she tendered the keys for because the Defendant's obligation to mitigate damages when a tenant 

abandons the property prior to the expiration of the lease arises only if the landlord is seeking to 

use the security deposit as past due rent. See, Mo. Rev. Stat. §535.300. 2(3) 

4. Accordingly, the Court hereby enters judgment in favor of Plaintiff on Plaintiffs claim

for rent and possession and awards Plaintiff the sum of $2,220.00 as unpaid rent from April

July, 2017. The Court also awards Plaintiff its attorneys' fees in the amount of $1500.00, for a 

total judgment of $3720.00. 

B. Late Fees.





5. Plaintiff seeks an award of late fees totaling $1220.00 and contends that such is valid

liquidated damages. For liquidated damages to be valid, the requested amount must be "so fixed 

[as] a reasonable forecast of just compensation for the harm that is caused by the breach." 

Kansas City Live Block 139 Retail, LLC v. Fran's K. C. Ltd., (504 S.W. 3d 725, 731 (Mo. App. 

W.D. 2016) citing Grand Bissell Towers, inc. v. Joan Gagnon Enterprises, inc. 657 S.W. 2d

378,379 (Mo. App. E.D. 1983). The court finds that Plaintiff is not entitled to late fees and that 

such late fees, under the facts and circumstances, of this case are unreasonable and arbitrary, 

particularly because some tenants are charged late fees while oth�rs aren't. Further, when 

Plaintiff was asked to account for the damages sustained by the landlord as a result of late 

payment of rent, the Plaintiff could offer no explanation. Therefore the court finds that such late 

fees constitutes a penalty and not liquidated damages and thus, the court declines to award same. 

II. Defendant's Counterclaim

Each of Defendant's four counterclaims are based upon the contention that Plaintiff changed 

the locks. Even assuming that the locks were changed, this court cannot say who changed the 

locks by a preponderance of the evidence. In order to find that Call Dolly changed the locks the 

court would have to find that DS was not truthful in denying that Call Dolly or its agents 

changed the locks. The court finds that it is equally likely that DS was telling the truth that Call 

Dolly did not change the locks as it likely that she is not telling the truth. 

The reasons for the court's conclusion is that the evidence at trial makes it equally likely or 

even more likely that Call Dolly did not change the locks. In particular: First, DS testified at 

trial that when Defendant called Call Dolly she stated that she had locked herself out of her 

apartment. Although Defendant disputes this, Defendant's mother, DF testified that when she 

spoke with DS on the phone the day after Defendant was unable to get into her 





apartment, DS told her that Defendant told DS that she had locked herself out of her apartment. 

Thus, DF's testimony provides some collaboration for DS's trial testimony and this evidence 

calls into question whether the locks were even changed. Second, DS testified at trial that 

neither she nor Call Dolly changed the locks and both Defendant and her mother testified that 

DS denied changing the locks in their conversations. Third, Defendant's mother also testified 

that Defendant often had trouble getting into her apartment because the door was often swollen. 

This testimony also raises an issue as to whether the locks were changed or whether it was 

merely a problem with the door. Fourth, according to Defendant's testimony, when she first 

called Call Dolly, DS said they would send someone right over- which is inconsistent with 

having changed the locks and wanting to keep Defendant out of the property. Fourth, although 

Plaintiff did not send someone over, when Defendant called back later in the evening of July 

11, 2017, DS told her to get a locksmith and denied changing the locks. This testimony is 

inconsistent with Call Dolly evicting Defendant or an intent to prevent Defendant from entering 

the apartment as DS told her she could get a locksmith to let her in. Fifth, it doesn't seem 

reasonable or logical that Plaintiff would suddenly change the locks on the door when Plaintiff 

took no such action at any time before, despite the fact Defendant was in arrears on rent for 

over three months. Sixth, Call Dolly is the manager of the Property and not the owner of 

Property. The owner of the Property is not a party to this action. Defendant requested in her 

Proposed Findings of Fact that the court hold the Plaintiff or the owner responsible for the 

changing of the locks. No evidence regarding the owner was presented at trial, but if the owner 

is responsible, then Defendant is absolved of responsibility as there was no evidence suggesting 

Plaintiff had knowledge of the owner's changing of the locks or that Plaintiff participated or 

acted on behalf of the owner in such action. Speculation that the 





owner changed the locks doesn't make it more likely than not that Plaintiff participated in such 

action or is liable for those actions. Seventh and most significant to the court is the fact that by 

the time of the incident on July 11, 2017, Plaintiff had already hired a lawyer to file the rent and 

possession action and not only was the court action filed but Defendant had already been served. 

It makes no logical sense that Plaintiff would go to the trouble to file suit, incur the attorney's 

fees and filing costs to obtain possession through a court order and then not wait for the court's 

order. Defendant offered no evidence that Plaintiff would act in such an irrational manner. 

Although the court can conclude from the evidence that DS was rude to both Defendant and 

her mother in their phone conversations, the court is unable to conclude, by a preponderance of 

the evidence, that Plaintiff changed the locks and intended to prevent Defendant from entry into 

the Property. Accordingly, this Court enters judgment in favor of Plaintiff and against 

Defendant on all four of Defendant's counterclaims. 

JUDGMENT 

This Court hereby enters Judgment in favor of Plaintiff Call Dolly, LLC against 

Defendant JF on Plaintiffs Rent and Possession Claim and award Plaintiff the sum of 

$2200.00 for unpaid rent and $1500.00 for attorney's fees. The Court also orders, adjudges and 

decrees that Plaintiff shall have and recover possession of the premises located at  

, Hazelwood, Missouri from Defendant JF. Further, the Court 

enters Judgment in favor of Plaintiff Call Dolly, LLC and against Defendant JF on the 

Defendant's Counterclaims. Costs taxed against Defendant. 

 
Ellen W. Dunne 
Judge, Division 39 
9/18/17 






