
IN THE CIRCUIT COURT OF ST. LOUIS COUNTY 
STATE OF MISSOURI 

TOWER HILL CONDOMINUM 
ASSOCIATION, 

Plaintiff, 
V. 

JC 

Defendant. 

) 
) 
) Case no. 

 ) Division 39 

) 

) 

) 

) 

ORDER, JUDGMENT AND DECREE: 

FILED 
SEP 21 2017 

 CIRCUIT CLERK, ST. LOUIS 
COUNTY 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The above styled cause was called for bench trial on July 20, 2017 and continued on August 4, 

2017. Pursuant to the request of the parties, the Court enters its Findings of Fact and 

Conclusions of Law: 

INTRODUCTION 

Procedural Background 

Plaintiff Tower Hill Condominium Association ("hereinafter "Tower Hill" or 

"Plaintiff') filed its initial Petition on March 3, 2016 for breach of condominium declaration 

against Defendant JC ("Defendant" or "JC") seeking to recover unpaid condominium 

assessments, fines and other fees. A default judgment was initially entered but set aside by the 

court with the consent of the parties on August 12, 2016. On the dates scheduled for trial, 

March 27, 2017, Tower Hill filed a Motion for Sanctions ("Motion") against JC relating to 

Plaintiffs discovery requests served upon Defendant. The court will address the Motion more 

fully herein below. On April 21, 2017, the court granted defendant's motion for leave to file its 

first amended petition. The amended petition was in three counts: the first count was entitled 
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"Non-Payment of Assessments", Count II was in Quantum Meruit and Count III was for Breach 

of Condominium Declaration. Defendant filed an answer to the Amended Petition and included 

a request for affirmative relief seeking an award of Defendant's attorneys' fees and costs under 

R.S.Mo. 448.3-116.2(7). Plaintiffs subsequent Motion to Strike the Defendant's Request for 

Affirmative Relief as to Count I of the Petition was denied but was granted as to the Request for 

Affirmative Relief contained in the answer to Counts II and III of the First Amended Petition by 

court order dated June 12, 2017. By the same order the court denied Defendant's Motion to 

Dismiss Counts II and III of the Plaintiffs First Amended Petition. Thereafter, Plaintiff filed a 

motion for leave to file an amended petition to amend its allegations in Count I to clarify its 

claim for breach of the Association Governing Documents. The motion for leave was argued on 

the date of trial. The court allowed the amendment but determined that Count I and III of the 

Second Amended Petition would be treated as one count. Defendant moved to treat his Request 

for Affirmative Relief as a stand-alone counterclaim. The court granted Defendant's request 

over Plaintiffs argument that without a claim under the Missouri Uniform Condominium Act 

("MUCA"), Defendant could not state a claim for attorney's fees. Thus, the case was tried on 

Plaintiffs Second Amended Petition for breach of condominium documents (Consolidated 

Count I and Ill) and for quantum meruit under Count II and on Defendant's counterclaim for 

attorneys' fees pursuant to the MUCA. 

TRIAL 

Plaintiff appeared at trial by AJ, Community Property Manager, Smith Management 

Group, Managing Agent for Plaintiff and attorney SD. 

Defendant appeared in person and by attorney JL. AJ and JC were the only witnesses at trial. 

Attorneys SD and JL testified as to their respective 
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building to equal the base amount of the water bill to be paid by the Association per building. 

Amounts in excess of the base amount per building were allocated to each unit owner in the 

building, proportionately. 

31. The January 2012 Policy also contains a provision entitled "Violation Notice & Fine".

32. Under the Violation Notice & Fine provision, if there is a violation of the Declaration or

the rules and regulations contained in the Policy, the property manager is to mail a written 

violation notice to the offending homeowner by regular mail to the homeowner' s address. The 

offending homeowner has 3 working days from the date on the violation notice to contact Smith 

Management Group with details about how and when the violation will be corrected. If a second 

notification is sent the homeowner will be charged a $50.00 fine. If a third notification is sent, 

the homeowner will be charged a $100.00 fine. 

33. The Violation and Notice & Fine also provides the following:

pt Offence(sic): Warning Letter 
2

nd Offense: $50.00 fine 
3

rd Offense: $100 fine 
4

th Offense: turned over to an attorney 

4. The parties and events leading up to the instant dispute.

34. Tower Hill condominiums are located in Olivette, Missouri and consists of 44 town home

units. 

35. Smith Management Group is currently, and has been the Managing Agent for Tower Hill

during the relevant time period between 2008 and the present date. 

36. AJ is employed by the Smith Group and has been the Community Property

Manager for Tower Hill since August, 2016. 
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37. Since October 25, 2005 up to the present time, JC, along with non-party DB, was the owner 

of a condominium/town home located in Building of Tower Hill, known and numbered as  

Tower Hill Court, St. Louis, Missouri (hereinafter "Unit") 

38. Neither JC nor DBhave lived in Unit  since 2009 and the unit has been rented to tenants. 

a. The HOA Fee

39. From October 2005 through December 31, 2015, the Condominium Association's home

owner's association fee ("HOA fee") was $208.00 per month. 

40. As of January, 2016 and up through the date of trial, the Condominium Association's

HOA fee was $225.00, an increase of$17.00 per month. 

41. As of November 15, 2012, JC was current on the payment of all Condominium HOA fees 

and charges and had a $0.00 balance in the Condominium Association Ledger up to March 1, 

2013. 

42. Continuing from March 31, 2013 through the date of trial, JC has a balance due and owing 

on the Condominium Association Ledger. 

43. As of the July 13, 2017 the Condominium Association Ledger indicated that JC's balance 

due and owing was $13,841.67. (Plaintiffs Exhibit 44) 

44. The balance contained on Exhibit 44, the Condominium Association Ledger consisted 

of water overage charges, a patio fine, notary fee, unpaid portion of assessments, late fees, 

administrative fees and attorney's fees. 

45. It is undisputed and the court finds that JC did not pay the $17.00 increase in the HOA 

from January 2016 through the present date. 

b. The water overage issue.
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46. The water overage charge policy contained in the 2012 of the Board Policies, arose out of 

a situation that occurred in March, 2008 where the Association discovered that there were three 

water bills that exceeded the quarterly average for Building #. See Plaintiffs Exhibit 6. 

47. In March and April, 2008, the Association sent a letter notifying the unit owners in Building 

# of the need to inspect the units in Building # to determine the source of the increased water bills 

as each of the units were not separately metered for water. The Association inspected a few of the 

units but was not able to inspect unit # and #. The Association found leaks in Units ,  and  but not 

. The Association then allocated the overage to 5 of the 6 units in Building . See Plaintiffs 

Exhibits 6 and 7. 

48. Initially, the 5 unit owners opposed the Association's requirement to pay the water bill 

overage. However at a board meeting attended by Defendant and DB, the 5 unit owners agreed to 

pay the water overage. A June 20, 2008 letter to the Tower Hill Condominium Owners in 

Building , units -, noted the above agreement to pay the bill and indicated that "[t]here will be no 

further charges to the owners in reference this (sic) issue" See Plaintiffs Exhibit 8. 

49. On September 22, 2009 and July 20, 2010, the Association discovered additional increases in 

the water bills for Building # and thereafter on August 16, 2011 included a statement in its 

newsletter that there were still problems with owners not maintaining the plumbing in their units 

which it asserted affected the water and sewer bill. See Plaintiffs Exhibits 15 and 16. 

50. The 8/16/11 newsletter noted that the Board is working on revising the rules and regulations. 

The Board indicated that a set water usage amount will be set for each building and 
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that if there is an overage it will be divided between the individual owners of the building. 

Policy 18 resulted from the Board's rules and regulations. See Plaintiffs Exhibit 18. 

51. In March, 2013, the Board charged each unit in Building # the sum of$73.12 as each of the 6 

units' proportionate share of the overage on the water bills for the four invoices received in 2012. 

52. The Condominium Association Ledger for JC and DB reflects the charge of $73 .12 assessed 

on March 31, 2013. Plaintiffs Exhibit 44. 

53. It is undisputed that Defendants did not specifically make a payment in the amount of

$73.12 and the Board assessed $50.00 late fee charges each month from March, 2013 through the 

time of trial. 

54. The Board sent notices to JC and DB advising them that a balance was due on the 

Condominium Association Ledger dated July 16, 2013 and August 16, 2013. On September 17, 

2013 the Board sent a final demand notice and then on October 17, 2013 the Board sent a 

property lien notice advising that the matter will be turned over to an attorney. On December 31, 

2013 an attorney sent a demand letter to defendants for payment of the past due balance. See 

Plaintiffs Exhibits 25, 26, 28, 29 and 30. 

55. The addresses used for JC and DB on the 2013 notices regarding the balance due on the 

Condominium Association Ledger was , Ladue, MO 63124 which was 

JC's residential address. However, Defendant testified he didn't remember if he received Exhibits 

25 and 26 and he testified that he did not receive Exhibits 28, 29 and 30, although the  

property address identified on the notices was correct. Moreover, the property lien notice was 

addressed to both the  address and the Tower Hill, unit  address. 
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c. Patio fine

56. On August 23, 2013, Defendants were assessed a $50 fine for a patio violation. On the 

same date, a letter was sent to the Defendants stating that "despite previous notification, the 

following violation still exists: window/screen on patio". The letter advises that the $50 fine was 

assessed. Plaintiffs Exhibits 27 and 44. It is undisputed and the court finds this fine was not 

paid. 

57. Although there were previous letters in 2012 that mentioned a violation of the patio 

policy by unit.and the fact that a $50 fine was imposed in 2012, that fine was ultimately waived 

by the condominium association after JC protested the fine. (See Exhibit 44). 

CONCLUSIONS OF LAW 

I. Statute of Limitations

1. Tower Hill Condominium was created before September 28, 1983 insofar as its

Declaration and Bylaws, and amendments thereto were executed and recorded before such 

date. Thus, the Court concludes that provisions of the Condominium Property Act of 1963 ("Old 

Law") generally applies to the Tower Hill Condominium, except to the extent superseded by 

certain enumerated provisions of the Missouri Uniform Condominium Act of 1983 ("New Law") 

and where the events and circumstances occurred after September 28, 1983 See Randol v.

Atkinson, 965 S.W. 2d 338,341 (Mo. App. W.D. 1998); See also Mo. Rev. Stat.§ 448.1-102. 

2. However, the court finds that the Plaintiff's claims in the Second Amended Petition for

breach of contract (breach of Condominium Governing documents) and quantum meruit are not 

brought pursuant to Mo. Rev.Stat. §448.3-116. 

3. Because the Plaintiffs claims are not brought pursuant to Mo. Rev.Stat. §448.3-116, the

three year statute oflimitations under Mo. Rev.Stat. §448.3-116 is inapplicable. Rather, the ten 
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violation of the patio policy because there were screens, leaves, weeds and pots on the patio that 

needed to be removed. Defendant did recall, however, that a patio fine of $50 was assessed in 

2012 but noted that the 2012 $50.00 fine was reversed and the Condominium ledger reflected 

that the fine was waived. Defendant therefore contends that because the 2012 fine was waived, 

the 2012 letters cannot be notice for the 2013 violation. The court finds that just because the fine 

was waived does not mean there wasn't a patio violation existing at the time of the 2012 letters 

nor does it mean that Exhibits 21 and 22 were not proper notice to Defendant of the patio 

violation. No evidence was presented to indicate that a patio violation did not exist in 2012. 

Accordingly, the court finds that Defendant was given sufficient notice of the patio violations 

under the policy to warrant the imposition of the $50.00 fine on August 23, 2013 and therefore 

such fine is valid. Thus, the Court concludes Defendant breached the Governing Documents by 

failing to pay the $50.00 fine. 

IV Breach of Governing Document by Failure to Pay increased HOA Fee. 

10. As of January, 2016 and up through the date of trial, the Condominium Association's 

HOA fee was $225.00, an increase of $17.00 per month of the HOA fee that had been in effect. 

It is undisputed that JC did not pay the $17.00 increase in the HOA from January 2016 

through the present date. Defendant contends they did not have notice of the increase in late fees 

until the First Amended Petition was filed in this case on April 13, 2017. However, this Court 

finds that at the latest, the Defendant was notified of an increased HOA fee in a letter dated 

November 16, 2017 received into evidence as Plaintiffs Exhibit 39. 

Defendant indicated at trial that he was not contesting that the HOA fee increased. 
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the trial date of March 27, 2017 and having to reschedule the trial date in order to track down the 

payment allegedly made by Defendant's tenant. 

JUDGMENT 

The court hereby orders, adjudges and decrees that Plaintiff shall recover the sum of 

$399.07 dollars from Defendant for Defendant's Breach of the Condominium Declarations, plus 

$1883.90 as the amount of attorney's fees fixed by the court and attorneys' fees in the amount of 

$480.00 as discovery sanctions. Judgment is entered in favor of Plaintiff on Defendant's 

counterclaim. Costs taxed against Defendant. 

. 

Ellen W. Dunne 
Judge, Division 39 
September 21, 2017 
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