


evidence and to consider Petitioner's Amendment to Application 

for Disability Retirement at the onset of the May 12, 2011 

Formal Hearing, which amended the Application to state that the 

cause of Petitioner's disability as "Stroke/Hypertension,u 

rather than just "Stroke,u as was previously listed, and in 

failing to apply the presumption in favor of Petition's 

application required by RSMo Section 87.006. The Court has 

carefully reviewed the matter, and for the reasons set forth 

below the Board of Trustees of Retirement System's affirmance of 

the denial of Petitioner's application for disability retirement 

benefits is reversed. 

Petitioner was born on _, and was employed 

by the City of St. Louis Fire Department at age 26, from October 

10, 1988, to November 1, 2010. On August 4, 2009, at 

approximately 11:30 p.m., Petitioner was on duty and changing a 

tire on a fire truck when he "blacked out.n Petitioner 

eventually was pulled out of his fire truck and taken by St. 

Louis City EMS to DePaul Hospital for treatment. He remained 

there for four days and was treated for, among other things, 

high blood pressure. After being released from the hospital, 

Petitioner returned to work as a firefighter. In the meantime, 

Petitioner began treating with Dr. CS, who on 
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November 23, 2009, provided a report to the Fire Department 

stating that Petitioner "is unable to perform the hazardous, 

heavy and dangerous duties of a firefighter," and that he had 

"multiple medical conditions that preclude his continuation as a 

firefighter." Dr. CS diagnosed Petition with "cardiomyopathy 425.4, 

obstructive sleep apnea 327.23, left ventricle hypertrophy, 

hypertension 401.1." 

The next day, in a letter to Petitioner dated November 24, 2009, 

Fire Chief DJ wrote: "I hereby instruct you to apply for pension within 

seven business days of your receipt of this letter." That same day, 

Petition went to Retirement System's offices and filed his original 

"Application for Disability Retirement." The application states: The 

cause of his disability is: "stroke" and the date of injury was 

"08-04-2009." 

After an informal review of Petitioner's application for 

disability retirement, Respondent Retirement System denied 

Petitioner's application. Petitioner then filed a timely appeal 

to the Board of Trustees ("Board") of Retirement System. Prior 

to the formal hearing date of July 7, 2011, the Board appointed 

a three-doctor Medical Board to conduct medical evaluations of 

Petitioner. Each doctor issued an independent medical report. 

Petitioner was also examined by Dr. SS, who issued 
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his own report. 

At the beginning of the formal hearing on Petitioner's 

Application, counsel for Petitioner sought to introduce 

Petitioner's "Amendment to Application for Disability 

Retirement" to amend the cause of his disability from "stroke" 

to "stroke/hypertension." The attorney for the Board objected 

"to amending the application at this late date without 

presenting proper notice to the Board and-but other than that, 

subject to that objection." Rather than grant the motion to 

amend the application, the Hearing Officer admitted the Amended 

Application exhibit for the limited purpose of the hearing and 

implied that he would later render an opinion as to whether the 

Amended Application was proper. Neither he, nor the Board, did so. 

Pertinent to this issue is an exchange between Board member BW and 

Petitioner. BW asked Petitioner: "I know you're a firefighter, I know 

you're not a doctor. Why did you indicate stroke as opposed to 

something else?" Petitioner responded that when he went down to fill 

out his application the Retirement System office "that's what they 

told me to put there." 

On July 7, 2011, the Board voted to deny Petitioner's application for a 

disability pension. The Board's undated 
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Findings of Fact and Conclusions of Law (hereinafter, 

"Decision") were drafted or approved by VG, the 

Executive Director of the Retirement System, who signed it on 

behalf of the Board. The Board's Decision does not list as an 

exhibit Petitioner's "Amendment to Application for Disability 

Retirement." Indeed, the Amendment is not mentioned anywhere in 

the Decision. 

The Board Decision included the following findings of fact 

pertinent to the instant Judgment. The Hearing Officer was TD for the 

Retirement System. Petitioner was the 

only live witness who testified. Also entered into evidence was 

Dr. SS's Curriculum Vitae; Dr. SS's Independent Medical Report; 

a copy of Dr. SS's deposition; Petitioner's original Application for 

Service Related Disability; and Addendum to Applicant's 

application1• 

The Board found that Petitioner's Application form states "1) 

The cause of my disability is: Stroke. 2) the date of my 

injury was: 8-04-2009." On August 4, 2009, Petitioner began his 

duty shift at 6:30 AM, and he remained on duty until 11:30 PM 

when he "blacked out" while changing a tire. Petitioner was 

taken by St. Louis City EMS to DePaul Hospital for treatment, 

1 This is not Petitioner's Amended Application; rather, it is certain of 

Petitioner's medical records and physical exam results. 
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where he remained for four days. The Board found that while 

Petitioner was being treated at DePaul for, among other things, 

high blood pressure, a non-contrast CT scan of Petitioner's 

brain on August 9, 2009, an "[o]ld left-side infarcu was 

discovered. 

The Board's Decision acknowledged Section 4.18.155 of the 

Revised Code of the City of St. Louis, which provides: 

Upon application by the member or the Chief of the Fire Department, 

any member who has become totally and permanently incapacitated for 

duty as the natural and proximate result of an accident occurring 

while in the actual performance of duty or exposure while in the 

actual performance of duty in response to an emergency call shall 

be retired by the Board of Trustees, if the Medical Board shall 

certify that the member is mentally or physically incapacitated for 

further performance of duty, that the incapacity is likely to be 

permanent and that the member should be retired. If the accident 

occurred prior to the beginning of the member's twentieth year of 

service, application for benefits must be made before this time, 

except that the interval between the date of accident and the 

application may be at least one year. 

The Board found that following Petitioner's Application for 

disability retirement, a three-member Medical Board was convened 

for the purpose of conducting independent medical evaluations of 

Petitioner. The Medical Board consisted of Doctors IS, 

KS, and SS2. The Court notes that 

while the individual medical reports of the Medical Board 

doctors were discussed at the hearing, none of those reports 

were offered into evidence by the Retirement System's attorney 

as exhibits, nor were they admitted into evidence by the Board. 
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The same is true of the "Medical Board Physician's Report" form 

used by the Medical Board doctors, which also were discussed at 

the hearing-the forms were not offered or admitted into 

evidence. Nevertheless, the Board found as a fact that it was the 

opinion of Drs. KS and SS2 that Petitioner's incapacitation was 

permanent and that Petitioner would be unable to return to duty as a 

firefighter and that he should be retired, and it was the opinion of Dr. 

IS that although Petitioner was totally disabled for his job as a 

firefighter, "it is difficult for me to say if this is a permanent 

condition without a clear diagnosis." 

The Board also focused on Dr. KS's comment that Petitioner's 

"main issue now are these spells of loss of consciousness which are 

not diagnosed. They could be anything from seizures to 

bradyarrhythmias to narcolepsy." The Board also noted this comment 

from Dr. KS "Even if the spells were diagnosed and treated his morbid 

obesity would put him at risk as a firefighter for major problems." 

The Board noted his diagnoses of: "Hypertension poorly controlled, 

Obstructive sleep apnea not currently being treated, Fatigue most 

likely due to sleep apnea, A history of encephalopathy etiology 

unknown, Etiology of a stroke in the past, Morbid obesity." 
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The Board found that Petitioner testified that he weighs 

360 pounds and has weighed that amount for five or six years, 

that Petitioner had been diagnosed with hypertension at age 34, 

poor circulation at age 40, and sleep apnea. Petitioner also 

testified that there is a history of heart disease in his family 

in that his mother died of a heart attack at the age of 60. 

The Board Decision then spoke of Dr. SS's independent 

medical report, which, the Board found, offers six different 

diagnoses. The Board stated that Dr. SS admits that "any of 

a number of non-work related conditions may contribute to 

Applicant's inability to return to his duties as a firefighter." 

The Board then acknowledged RSMo Section 87.006, which 

provides: 

Notwithstanding the provisions of any law to the contrary, 

and only for the purpose of computing retirement benefits 
provided by an established retirement plan, after five 
years' service, any condition of impairment of health 
caused by any infectious disease, disease of the lungs or 

respiratory tract, hypotension, hypertension, or disease of 
the heart resulting in total or partial disability or death 
to a uniformed member of a paid fire department, who 

successfully passed a physical examination within five 
years prior to the time a claim is made for such disability 
or death, which examination failed to reveal any evidence 
of such condition, shall be presumed to have been suffered 

in the line of duty, unless the contrary be shown by 
competent evidence. In order to receive the presumption 
that an infectious disease was contracted in the line of 
duty, the member shall submit to an annual physical 
examination, at which a blood test is administered. 
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The Board further concluded that while Dr. SS opined that 

Petitioner's incapacitation for duty was the natural and proximate 

result of the events of August 4, 2009, the doctor 

"also admits in deposition that any number of non-work related 

conditions may have contributed to Applicant's inability to 

return to his duties as a firefighter." 

The Board next concludes that because Petitioner's original 

application stated that the cause of his disability was stroke, 

and because "brain and neurological disease are not medical 

conditions for which the presumption created pursuant to 

Missouri Revised Statue [sic] 87.006 is applicable," "the 

presumption allowed in RSMo 87.006 is not applicable to 

Applicant." 

And finally, the Board concluded that "Applicant has failed 

to produce competent and substantial evidence demonstrating 

Applicant's incapacity for duty is the natural and proximate 

result of an accident occurring while in the actual performance 

of duty." The Board then affirmed the previous determination 

made after the informal hearing denying Petitioner's application 

for disability retirement benefits. Importantly, the Board made 

no findings that the testimony or evidence of any witness was 

credible or not credible. 
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Petitioner argues that the action of Respondents in denying 

Petitioner's service-related disability benefits is in violation 

of constitutional provisions; is in excess of statutory 

authority or jurisdiction of the agency; is unsupported by 

competent and substantial evidence upon the whole record; is 

unauthorized by law; is made upon unlawful procedure or without 

a fair trial; is arbitrary, capricious, or unreasonable; and 

involves an abuse of discretion. Specifically, Petitioner argues that 

the Board abused its discretion when it failed to provide Dr. IS the 

additional medical records he requested; when it disregarded the 

testimony of Dr. SS who was the only doctor to address causation; when 

it failed to consider Petitioner's amendment to his application for 

disability retirement that listed the cause of his disability as 

"Stroke/Hypertensionu ; and when it disregarded Section 87.006, RSMo, 

as it applies to hypertension or disease of the heart. Petitioner 

notes that prior firefighters had been granted disability for 

strokes and hypertension. 

Article V, section 18, of the Missouri Constitution provides for 

judicial review of administrative actions to determine "whether 

[such agency actions] are authorized by law, and in cases in which a 

hearing is required by law, whether the 
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was not supported by competent and substantial evidence and was 

contrary to the overwhelming weight of the evidence. 

As an initial matter, the Board did not rule on whether 

Petitioner's submission of the Amended Application was proper, 

as the Hearing Officer implied would be done when he took the 

matter under advisement. Nowhere in the Board's Decision is 

Petitioner's Amended Application even mentioned. The Board's 

reference to the Applicant's "original applicationn is the only 

suggestion that there might have been a subsequent application. 

The Court notes, too, that Respondent Retirement System's brief 

in support of the Decision nowhere seeks to defend or explain 

why the Board did not admit and consider the Amended 

Application. In any event, it is apparent that the Board elected 

to ignore the Amended Application, and to make its ruling based 

on the original application only. The Court agrees with 

Petitioner that this was improper. 

VG is the Executive Director of the Retirement System. VG wrote 

or approved the final Finding of Facts and Conclusions of Law issued by 

the Board. Though she was present at the May 12, 2011 formal hearing, she 

testified at her deposition that she did not see Petitioner's 

Amendment to Application; that she was not aware that the document was 

placed 
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into evidence at the hearing; that she could not explain why the 

Amended Application was not listed as an exhibit in the Board's 

Decision; and that she could not explain why the "hypertension 

aspect" of the Amended Application was not mentioned in the Board's 

Decision. VG also testified that other firefighters who had suffered 

stroke and/or hypertension had received their disability pensions. 

Petitioner's Amended Application should have been admitted and 

considered by the Board. The Board's failure to do so was arbitrary, 

capricious, and an abuse of discretion. First, as noted by Petitioner, 

Rule 55.33(a) governs leave to amend a petition and mandates that a 

"pleading may be amended once as a matter of course at any time before a 

responsive pleading is served[,)" and otherwise, "only by leave of 

court or by written consent of the adverse party; and leave shall be 

freely given when justice so requires." Because the Board does not file 

an answer to a firefighter's application for disability benefits, 

there was no responsive pleading in this case, and Petitioner's 

Amended Application was timely. 

Even if it could be said that the Amended Application was somehow 

untimely, and this Court finds that it was not, it was still an abuse of 

discretion for the Board to not admit it. When 
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made no such argument. Indeed, the injustice was to Petitioner. 

The Amendment sought to cure what could have been (and what the 

Board found was) a defect in the original application-the 

failure to name hypertension as a cause of Petitioner's 

disability. Petitioner explained why he put only the word 

"stroke" on the original application-it was because that is what 

he was told to do by Retirement System personnel when he filled 

out his original application. 

The Court can conceive of no valid reason for the Board's 

failure to admit and consider Petitioner's Amended Application. 

This is especially so, since the issue of whether Petitioner's 

disability was caused by his hypertension was fully and 

thoroughly contested throughout the hearing. Indeed Retirement 

System's counsel's closing statement was directed to the issue 

of whether Petitioner's disability was due to hypertension or 

sleep apnea. It is clear, however, that each of the Medical 

Board doctors addressed Petitioner's hypertension, though none 

of them stated an opinion as to cause of Petitioner's hypertension. In 

contrast, Petitioner's doctor, Dr. SS states in his report that 

Based on a reasonable degree of medical certainty his 
disability can be attributed to his hypertension, related 
to his being a firefighter. The main limiting factor is his 

exertional shortness of breath, due in turn to diastolic 
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heart failure, due in turn to his hypertension. 

Dr. SS further testified at deposition that Petitioner's 

hypertension was "due to his 22 years of firefighting," and that it 

was his medical opinion that Petitioner was unable to perform his 

duties as a firefighter as a result of the work-related incident on 

August 4, 2009. The Board's attorney cross-examined Dr. SS who 

further testified that Petitioner's syncope or "passing out" on 

August 4, 2009, was most likely related to hypertension 

encephalopathy or severe blood pressure elevation. Because 

Petitioner's hypertension was thoroughly litigated at the hearing, 

the issue was tried by implied consent. The Board does not claim that 

it was surprised, or unprepared to meet the issue of whether 

Petitioner's disability was caused by his hypertension, or that the 

Board was in any way prejudiced by the trial of the issue. See Rule 

55.33(b); Brown v. Mid-Central Fish Co., 641 S.W.3d 785, 788 (Mo.App. 

W.D. 1982). The Court concludes that the Board's failure to admit and 

consider Petitioner's Amended Application was against the logic of 

the circumstances, was arbitrary and unreasonable, and indicates a 

lack of careful consideration. It was, in other words, an abuse of 

discretion. 
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provide compensation for firefighters if they develop 

debilitating heart and lung diseases that may have been caused 

by their work." Id. at 749. "To respect the legislature's 

decision to provide this presumption, it cannot be overcome by a 

small amount of evidence." Id. The Byous court further ruled: 

We hold, therefore, that the section 87.006 presumption 
shifts both the burdens of production and persuasion to the 
employer. The employer must show by a preponderance of the 
evidence that the nonexistence of the presumed fact is more 
probable than its existence, i.e. that non-work-related 
causes more probably caused the heart disease (or 
hypertension] than work-related causes. Phrased another 
way, the employer must show both that the employee's 
disease was not caused by his work and that there was a 
non-work-related cause of the disease. If the employer 
successfully meets this requirement and rebuts the 
presumption, then the employee no longer has the benefit of 
the section 87.006 presumption. Because the employee is 
seeking benefits under section 70.680.36, he is still free 
to present evidence showing that his disease is work
related; he simply no longer has the presumption to make 
this causal connection. 

Byous, 157 S.W.3d at 749. 

The Retirement System's evidence was the medical reports 

from the Medical Board and from Dr. SS Dr. KS 

and Dr. SS2 opined that the Petitioner's 

incapacitation was permanent and that he was unable to return to 

his duty as a firefighter and should be retired. Dr. IS 

6 This statute deals with the retirement of officers and employees of certain 

political subdivisions within the state, and is the functional equivalent of 

the City of St. Louis Revised Code Section 4.18.115, which is applicable to 

the present case. 
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opined that Petitioner was totally disabled for his job as 

a firefighter, but stated it was difficult for him "to say if 

this is a permanent condition without a clear diagnosis," which 

he could not make without additional medical records.7 Dr. KS further 

stated that [Petitioner] "is a morbidly obese gentleman 

at 372 pounds with untreated sleep apnea, hypertension, chronic 

diarrhea, hyperlipidemia, back pain, sedentary life style, and 

other issues. His main issue now is these spells of loss of 

consciousness which are not diagnosed. They could be anything 

from seizures to bradyarrhythmias to narcolepsy." Dr. SS2 

offered diagnoses of "Hypertension poorly controlled; 

Obstructive sleep apnea not currently being treated; Fatigue 

most likely due to sleep apnea; A history of encephalopathy 

etiology unknown; Etiology of a stroke in the past; and morbid 

obesity." 

None of the three doctors on the Medical Board offered an 

opinion as to whether Petitioner's hypertension or other health 

problems were caused by his work as a firefighter, and none of 

the three Medical Board doctors showed that the risk factors and 

other medical issues Petitioner had were not caused by his work 

as a firefighter. See Byous at 753. Further, they did not 

7 

The Retirement System did not provide these additional medical records to 
Dr. IS and never sought an amended report from him. 
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establish that it was more probable than not that work was not a 

contributing cause of Petitioner's hypertension. See Byous at 

750. 

It should be noted that the Retirement System requires the 

Medical Board doctors to fill out a single page "Medical Board 

Physician's Report," consisting of three sentences which ask 

whether the firefighter is capable of performing the arduous 

duties of a firefighter, the cause of incapacity, and whether 

the incapacity is likely to be permanent in nature. As to the cause of 

incapacity, Dr. SS2 wrote: "HTN, Sleep Apnea, Fatigue, h/o 

encephalopathy"; Dr. KS wrote: "unconsciousness? Cause unknown"; and 

Dr. IS wrote: "Syncope, likely sleep apnea related but cannot rule out 

arrhythmia cause until further information received." These 

notations do not address the question of whether Petitioner's 

hypertension was caused by his duties as a firefighter or by something 

else, nor do these doctor's somewhat longer written reports. It is 

objectively clear that these doctors did not establish that 

Petitioner's hypertension was not caused by his work as a 

firefighter, and did not establish that there was a non-work-related 

cause for his hypertension. In short, the Retirement System has not 

carried its burden of proof. 
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In contrast, Dr. SS stated that Petitioner's incapacitation was 

the direct result of his work as a fireman on August 4, 2009. Dr. SS 

offered six diagnoses in his report: history of congestive heart 

failure, hypertension, sleep apnea, severe fatigue due to sleep apnea, 

prior TIA and probably prior stroke due to his cardiovascular risk 

factors, and severe migraine-type headaches. However, Dr. SS stated in 

his report that Petitioner was "totally and permanently disabled" 

and that the disability was attributed to hypertension caused by his 

work as a firefighter. Thus, Dr. SS was the only doctor to offer a 

medical opinion on the cause of Petitioner's hypertension. His 

unequivocal opinion was that that Petitioner's work as a firefighter 

was the cause of his hypertension, which in turn was the cause of his 

diastolic heart failure, and was the cause of Petitioner's medical 

problems on August 4, 2009, and the cause of his permanent incapacity 

to work as a firefighter. 

The legislature created Section 87.006 to protect 

firefighters; the evidence in this case is not sufficient to 

overcome that protection. The presumption applies and was not 

rebutted. The Court concludes that Petitioner was entitled to receive 

disability benefits under Section 4.18.155 of the 
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Revised Code of the City of St. Louis. Because there was no 

competent evidence to rebut the presumption, the Board's 

decision is not supported by competent and substantial evidence. 

Finally, the Court finds that even if the presumption of 

Section 87.006 does not apply, the Board's conclusion that 

Petitioner "failed to produce competent and substantial evidence 

demonstrating that Applicant's incapacitation for duty is the 

natural and proximate result of an accident occurring while in 

the actual performance of duty," is unsupported by competent and 

substantial evidence upon the whole record. 

The Board's findings of fact and conclusions of law were 

that two of the three Medical Board physicians offered the 

opinion that Petitioner's permanent incapacitation was the 

result of an accident occurring while in the performance of duty 

or exposure while in the actual performance of duty; and that 

the third physician was unable to state, "beyond a reasonable 

degree of medical certainty8 that Applicant's condition was 

permanent in nature based on information provided to him." 9 From 

this the Board makes the unstated conclusion that because the 

Medical Board doctors gave no opinion one way or the other on 

s The standard is "to a reasonable degree of medical certainty," not beyond a 

reasonable degree of medical certainty. 

9 Again, the Board failed to provide this information to Dr. IS 
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what caused Petitioner's incapacity, hypertension was not the 

cause, or as the Board put it, Petitioner did not prove that the cause 

was his hypertension. The Board soft-pedaled Dr. SS's medical report 

and opinion. 10 Doctor SS was unequivocal in his medical opinion that 

the incident that sent Petitioner to the hospital on August 4, 2009, 

was hypertension caused by his 22 years of work as a firefighter, and 

that the hypertension caused Petitioner's diastolic heart failure and 

permanent incapacity to work as a firefighter. The Board ignored this 

opinion and instead based its decision on the non-existent opinions 

of its own Medical Board. Through Dr. SS Petitioner did, in fact, 

present competent and substantial evidence-indeed it was the only 

evidence-of the cause of his incapacity. That evidence established 

that Petitioner's hypertension and his diastolic heart failure was 

caused by his work as a firefighter. 

Moreover, it is not enough for the Board to say, as it did here, 

that Petitioner had numerous risk factors for heart disease and 

hypertension. Evidence of Petitioner's risk factors 

10 The Board characterized it thus: "The Applicant presented some evidence, in the form 

of Dr. SS's opinion that Applicant's incapacitation for duty was the nature and 

proximate result of the events of August 4, 2009," and "Doctor SS also admits in 

deposition that any number of non-work related conditions may have contributed to 

Applicant's inability to return to his duties as a firefighter." 
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