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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY, MISSOURI 
ASSOCIATE DIVISION 

DB, Plaintiff, 

vs. 

PARK RIDGE ASSOC IA TES 
LIMITED PARTNERSHIP, 

Defendant. 

) 
) 
) 

) 
) 

) 
) 
) 
) 
) 

Case No. 

Division No. 41W 

ORDER AND JUDGMENT 

On October 25, 2017, this matter came before the Court for trial on Plaintiff  

DB's Petition for Breach of lmplied Warranty of Habitability (Count I), Nuisance (Count II), 

Intentional Infliction of Emotional Distress (Count Ill) and Constructive Eviction (Count IV). 

The matter was called. Plaintiff DB appeared in person and by attorney GV.

 Defendant Park Ridge Associates Limited Partnership appeared by representatives  

JR and SW and by attorneys CG and SM. 

Trial was held and evidence adduced. At the close of Plaintiff's evidence, Defendant 

moved to dismiss all four Counts of Plaintiff's Petition. Defendant's motion for dismissal of 

Counts I and IV was opposed by Plaintiff and denied. Counts II and III were dismissed without 

opposition. The parties were granted until November 15, 2017 to submit proposed judgments, at 

which time the matter was taken under submission. The Court, after careful consideration of the 

evidence presented at trial and the arguments submitted by the parties, and being now fully 

advised, enters the following Order and Judgment. 
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Findings of Fact 

1. Plaintiff DB signed a Lease Agreement with Defendant Park Ridge

Associates Limited Partnership ("Park Ridge") on or about June 9, 2015, renewing a prior 

lease. DB had lived in this apartment for approximately three years. 

2. DB testified that in mid to late August 2015, he called Park Ridge's on-call service 

around midnight to complain of a leak in his bedroom closet. 

3. DB testified that the leak caused an intolerable odor.

4. Park Ridge came to DB's apartment the following day and fixed the leak.

5. Park Ridge hired First Aid Carpet Care, Inc. to extract any water in DB's carpet 

and used two blowers to dry the carpet. 

6. On or about August 31, 2015, DB contacted the City of Ferguson to complain

about an odor of sewage and/or mold in his apartment. 

7. On September 1, 2015, the City Inspector for the City of Ferguson inspected DB's

apartment and detected no sewage smell or mold. The inspection report indicates that a kitchen 

sink drain in the upstairs apartment had been the cause of the water leak and that the drain had 

been repaired. 

8. Several days later, DB contacted Park Ridge to notify them that he had pulled up

the carpet in his bedroom and the pad beneath it was damp. Park Ridge agreed to replace the 

carpeting and pad in his bedroom. 

9. Park Ridge ordered the carpeting and padding, and by September 11, 2015, had

removed the existing carpeting and padding, and installed new carpeting and padding. DB 

submitted a written note to Park Ridge, notifying them of his intent to move out of his 

apartment by October 20, 2015. He stated no reason for terminating his lease in the note. 
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10. DB testified that his apartment was uninhabitable and that he was forced to vacate

the apartment due to a sewage odor. However, no supporting evidence was presented at trial to 

show that sewage or raw waste entered his apartment. Rather, the evidence tended to show that 

the leak was a water leak. Thus, the Court finds the leak at issue involved a water pipe, not 

sewage. 

11. The City of Ferguson Inspector detected no sewage smell in the apartment.

12. DB testified that the City of Ferguson Fire Department and the City of Ferguson 

Police Department both came to his apartment, upon his request. DB admitted that neither 

department detected any sewage smell. 

13. DB presented no witnesses to the sewage smell and admitted that he knew ofno

one else that smelled such an odor. 

14. The Move Out Condition Form completed when DB moved out of his apartment

noted that the walls, draperies, and flooring in other areas of his apartment were dirty and 

stained. SW, acting manager for Park Ridge, testified that Bryant's apartment was filthy, and 

it was her impression that he never cleaned it. 

15. No evidence was presented at trial that any mold existed or resulted from the water

leak and the City of Ferguson Inspector specifically noted no mold was found. 

16. In his Petition, DB alleges that he was forced to sleep in his car for two weeks

while no repair was underway. At trial, however, DB testified that Park Ridge came to his 

apartment the day after his midnight service call to repair the leak. 

17. DB lived in a two-bedroom apartment. The leak at issue existed in one bedroom

and was repaired within one day. 
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18. DB moved himself and his belongings out of the apartment on or about October 5,

2015. 

Conclusions of Law 

Breach of Implied Warranty of Habitability {Count I) 

19. A plaintiff must prove four elements in a breach of an implied warranty of

habitability claim: 

(1) entry into a lease for residential property;
(2) the subsequent development of dangerous or unsanitary conditions

on the premises materially affecting the life, health and safety of the
tenant;

(3) reasonable notice of the defects to the landlord; and
( 4) subsequent failure to restore the premises to habitability.

Moser v. Cline, 214 S.W.3d 390,394 (Mo. App. W.D. 2007) (citing Chiodini v. Fox, 207 S.W.3d 

174, 176 (Mo. App. E.D. 2006)). A tenant must prove conditions of such a nature as to render 

the premises unsafe or unsanitary, and must allow the landlord reasonable time to restore the 

premises to habitability. Id Minor housing code violations not affecting the habitability of the 

property are not considered breaches. Id. 

20. In determining whether the condition constitutes a material breach, the Court

considers: 

The nature of the deficiency or defect, its effect on the life, health or safety 
of the tenant, length of time it has persisted. . . The tenant [is obligated to] 
allow a reasonable time for its correction. 

King v. Morehead, 495 S.W.2d 65, 75 (Mo. App. 1973). 

21. DB failed to prove two elements of his claim.

22. First, DB failed to prove the development of a dangerous or unsanitary condition 

on the premises materially affecting his life, health and safety. The evidence shows that the leak 

was a water leak and not a sewage leak. There is no evidence the water leak was a condition 
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which materially affected DB's life, health or safety. DB offered no evidence to support his 

claim of a sewage leak or mold in the apartment. Moreover, there is no evidence that anyone 

other than DB smelled a sewage leak. Any odor DB smelled was not due to any condition 

created by Park Ridge as the water leak at issue was repaired and the carpet and pad were 

replaced. 

23. Second, even if DB established that the leak rendered the premises uninhabitable,

the evidence shows that Park Ridge restored the premised by repairing the leak the very next 

day. Park Ridge acted promptly in cleaning and drying the carpeting. Further, when DB 

subsequently discovered the pad beneath the carpeting was damp, Park Ridge promptly replaced 

the carpeting and padding. There is no evidence that Park Ridge failed to act within a reasonable 

amount of time. See Moser, 214 S.W.3d at 395 (stating plaintiffs had the burden to prove that 

the landlord failed to remedy the problem within a reasonable amount of time). 

24. Accordingly, DB has failed to sustain his burden ofproof.-that the premises were

uninhabitable, and further, that Park Ridge failed to restore the premises to habitability in a 

reasonable amount of time. 

25. The Court finds in favor of Park Ridge and against DB on DB's claim for

breach of implied warranty of habitability. 

Constructive Eviction (Count IV) 

26. A constructive eviction arises when the lessor, by wrongful conduct or by the omission of

a duty placed upon him in the lease, substantially interferes with the lessee's beneficial enjoyment of 

the demised premises. Hurwitz v. Kohm, 594 S.W.2d 643,647 (Mo. App. E.D. 1980). The doctrine 

is designed to relieve a tenant of the obligation of rent because of a substantial breach of a material 

covenant in the lease agreement. King, 495 S.W.2d at 70. 
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27. DB failed in his burden to prove wrongful conduct or omission of a duty by Park

Ridge. As previously noted, the evidence shows that Park Ridge timely fixed the leak, cleaned and 

dried the carpet and thereafter, at DB's request, replaced the bedroom carpeting and padding. Finally, 

when DB notified Park Ridge of his intent to vacate the apartment, he did not mention any wrongful 

conduct or omission of a duty by Park Ridge as his reason for vacating.

28. As a result, the Court finds in favor of Park Ridge and against DB on DB's claim

for constructive eviction.

JUDGMENT

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Judgment is 

hereby entered in favor of Defendant Park Ridge Associates Limited Partnership and against 

Plaintiff DB.

SO ORDERED:

CC:

•r:r. • • • • • , y y p ' 

Attorney for Plaintiff 

Attorneys for Defendant 
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