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This matter comes before the Court on Third-Party Defendants RW and DS's 

Motion for Summary Judgment. The Motion was called, heard and submitted on 

October 24, 2017. Third-Party Defendants RW and DS appeared by and 

through counsel, NS. Defendant/Third-Party Plaintiff PB appeared by and 

through counsel, DSS.1 Third-Party Defendants were granted until November 3, 2017 

to submit a proposed judgment. The Court, after careful consideration of the summary judgment 

record and the arguments submitted by the parties, and being now fully advised, enters the 

following Order and Judgment. 

Plaintiffs ML and DL initiated the instant action against Defendant/Third-Party 

Plaintiff PS. Plaintiffs allege they purchased residential real estate from PB and that 

she fraudulently and/or negligently failed to dlsclose material defects which burden the property, 

1 Attorney DSS filed a Motion to Withdraw as counsel for Defendant/Third-Party Plaintiff PB on 

November 1, 2017. Said motion was granted on November 14, 2017. 
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including water penetration, water damage and mold. PB subsequently filed a Third-Party 

Petition asserting claims for breach of contract and contribution against the real estate agents 

involved in the transaction, Third-Party Defendants RW and DS. RW (the seller's agent) and 

DS (the buyer's agent) were both employed by ReMax Edge and identified in the Sales Contract 

as dual agents.2

PB alleges that Third-Party Defendants, as dual agents, breached the Listing Contract 

by failing to disclose any and all defects in the residence to Plaintiffs. PB further alleges that 

Third-Party Defendants knew or should have known of the alleged defects, but failed to 

disclose the defects to Plaintiffs, and furthermore, that RW failed to make any additional note 

of said defects when instructing PB in her completion of the Seller's Disclosure Statement. 

ThirdParty Petition, ,r,r 8-10. Third-Party Defendants now move for summary judgment on 

PB's claims for breach of contract and contribution. PB has not filed a response. 

"Where the opposing party fails to respond to a motion for summary judgment within the 

time prescribed by Rule 74.04(c), any later response is inadequate and fails to preserve any 

dispute of a material fact." Butler v. Tippee Canoe Club, 943 S.W.2d 323,325 (Mo. App. E.D. 

1997); see also Rule 74.04(c)(2). PB did not file a response to Third-Party Defendants' Motion 

for Summary Judgment. Accordingly, Third-Party Defendants' statement of uncontroverted 

material facts in support of their Motion for Summary Judgment must be deemed to be admitted 

by PB.3

2 

A "dual agent" is "a limited agent who, with the written consent of all parties to a contemplated real estate 
transaction, has entered into an agency brokerage relationship ... with and therefore represents both the seller and 
buyer or both the landlord and tenant(.]"§ 339.710 RSMo. 
3 In addition, PB filed a separate Motion for Summary Judgment against Plaintiffs on August 31, 2017. Her 
statement ofPuncontroverted material facts is identical to the one filed by Third-Party Defendants in support of 
their Motion for Summary Judgment. Employing the same statement ofuncontroverted material facts as Third-
Party Defendants is a de facto admission of the truth of each fact. 
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As the truth of Third-Party Defendants' uncontroverted material facts are deemed 

admitted, Third-Party Defendants are entitled to summary judgment if their uncontroverted 

material facts negate any of the claimant's elements. United Missouri Bank, NA. v. City of 

Grandview, 105 S. W.3d 890, 895 (Mo. App. E.D. 2003). The elements of a claim for breach of 

contract are "(1) the existence and terms of a contract; (2) that plaintiff performed or tendered 

performance pursuant to the contract; (3) breach of the contract by the defendant; and ( 4) 

damages suffered by the plaintiff." Keveney v. Missouri Military Academy, 304 S.W.3d 98, 104 

(Mo. bane 2010). 

Third-Party Defendants' uncontroverted material facts negate one or more of the required 

elements of PB's breach of contract claim. Although the Listing Contract contained a dual 

agency provision, which sets forth the obligations of Third-Party Defendants as dual agents, 

there is no term requiring Third-Party Defendants to discover and disclose to Plaintiffs any and 

all conditions and defects in the residence. Third-Party Defendants' SUMF, 12. Accordingly, 

PB's claim that Third-Party Defendants breached the Listing Contract by failing to disclose any 

and all conditions and defects in the residence to Plaintiffs must fail as a matter of law. 

Moreover, the undisputed facts do not support the allegations by PB that Third

Defendants knew or should have known of the alleged defects, yet RW failed to make any 

additional note of said defects in the Seller Disclosure Statement. The undisputed facts show 

that PB completed the Seller Disclosure Statement with the help of her daughter; that neither 

RW nor DS completed the Seller Disclosure Statement; that RW instructed PB to be truthful in 

completing the Seller Disclosure Statement and disclose any problems with the residence; and 

that neither PB nor RW were aware of mold and/or issues with water in the residence. Id. at 11 

6-13. Although Plaintiffs notified DS of water in the laundry room during 
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a walk-through, she was under no duty to disclose this fact to Plaintiffs because Plaintiffs 

already had actual knowledge of this fact.4 DS never saw any other water damage or penetration 

and was otherwise not aware of any water damage or penetration at the residence. Id. at ,r 16. 

Therefore, PB's claim that Third-Party Defendants breached the Listing Contract by failing to 

disclose the alleged defects to Plaintiffs and/or failing to make any additional note of said defects 

in the Seller Disclosure Statement are unsupported. 

Based on the foregoing, the Court finds Third-Party Defendants have made the prima 

facie showing required by Rule 74.04. Thus, Third-Party Defendants are entitled to summary 

judgment on PB's breach of contract claim. 

In addition to the breach of contract claim, PB brings a contribution claim against 

Third-Party Defendants. As a prerequisite for a contribution claim to be valid, both the party 

seeking contribution and the third-party defendant against whom contribution is sought must 

be tortfeasors who are originally liable to the plaintiff. Hance v. Altom, 326 S.W.3d 133, 136 

(Mo. App. S.D. 2010); Osburgv. Gammon, 704 S.W.2d 268 (Mo. App. E.D. 1986). 

Here, PB fails to meet the prerequisite for a contribution claim because Third-Party 

Defendants are not tortfeasors that are originally liable to Plaintiffs for failure to disclose alleged 

defects in the Seller's Disclosure Statement. Under§ 339.190.2 RSMo: 

A real estate licensee shall not be the subject of any action and no action shall be 
instituted against a real estate licensee for any information contained in a seller's 
disclosure for residential, commercial, industrial, farm, or vacant real estate 
furnished to a buyer, unless the real estate licensee is a signatory to such or the 
licensee knew prior to closing that the statement was false or the licensee acted in 
reckless disregard as to whether the statement was true or false. 

4 An agent's duty to disclose material facts only arises if the material fact is not discoverable through the exercise of 
ordinary diligence. White v. Bowman, 304 S. W .3d 141, 145 (Mo. App. E.D. 2009). The uncontroverted facts show 
that Plaintiffs not only could have discovered the water in the laundry room, but did in fact discover the water in the 
laundry room during their walk-through. 
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The uncontroverted facts show that Third-Party Defendants are real estate licensees; that 

rieither completed the Seller's Disclosure statement; that neither knew PB's Seller's Disclosure 

Statement failed to disclose any defects; and that neither acted with reckless disregard as to 

whether the disclosure was true or false. Third-Party Defendants' SUMF, ,r,r 6, 8 - 10. 

Therefore, the uncontroverted material facts negate the prerequisite of original liability and 

Third-Party Defendants are entitled to judgment as a matter of law on BP's contribution claim. 

Judgment 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Third-Party 

Defendants RW and DS's Motion for Summary Judgment is hereby GRANTED. Summary 

judgment is hereby entered in favor of Third-Party Defendants RW and DS and against 

Third-Party Plaintiff PB. 

CC:  Attorney for Plaintiffs 
 

 

 
 

 

Date: 

 Attorney for Third-Party Defendants 
 

 

 




