
IN THE CIRCUIT COURT OF GREENE COUNTY, MISSOURI 
DIVISION 1 

PREMIUM INVESTMENTS, LLC, ) 
) 

Plaintiff, ) 
) 

vs. )  
) 
) 
) 
) 

ROGERS BOLD RIBS, LLC,  
BOLD RIBS COMPANY, LLC, 

) 
) 

Defendants. ) 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT 

The Court having heard the testimony in the case, and reviewed the evidence 

presented by the parties, makes the following Findings of Fact, Conclusions of Law, and 

Judgment.  The parties admitted a written stipulation as to certain facts.  The Court has 

repeated many of those facts in its findings, and noted that where appropriate, only so 

as to give context to the Court‟s findings on the contested issues. In addition, the Court 

has necessarily made determinations of credibility with regard to the testimony of 

witnesses.  All findings of credibility and determinations of fact not otherwise stated 

should be considered to have been made as consistent with this Judgment.  

FINDINGS OF FACT 

1. Plaintiff Premium Investments, LLC (herein “Premium Investments”) is a

limited liability company existing under the laws of the State of Missouri and was 

formed on July 24, 2003.  (Stipulated). 

2. The Manager of Premium Investments is, and for all times pertinent

hereto was, R.M. (Stipulated). 1 
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3. R.M. established Premium Investments to own his commercial

real estate investments. 

4. Defendant Bold Ribs Company, LLC (hereinafter “BRC”) is a Missouri

limited liability company. BRC was organized on December 2, 2002, to own Rib Crib 

franchised restaurants. At the time it was formed, the membership of BRC was as 

follows:  

a. R.P. = 45%

b. J.M.T. = 45%

c. R.L. = 10% 

(Stipulated). 

5. Ultimately, BRC became the majority owner of a family of seven Rib Crib

franchised restaurants located in Missouri, Arkansas and Kansas (Rogers Bold Ribs, 

LLC, Springfield Bold Ribs, LLC, Branson Bold Ribs, LLC, Ozark Bold Ribs, LLC, Joplin 

Bold Ribs, LLC, and Topeka Bold Ribs, LLC) (hereinafter collectively referred to as the 

“Subsidiary LLCs”). (Stipulated). 

6. Defendant Rogers Bold Ribs, LLC (hereinafter “RBR”) is an Arkansas

limited liability company, which was formed on February 27, 2004, for the purpose of 

owning and operating a Rib Crib franchise restaurant in Rogers, Arkansas. The 

remaining Subsidiary LLCs were formed between 2002 and 2004 for the same purpose 

at different locations. 

7. From the date of organization, through the date of trial, RBR and BRC had

the advice of legal counsel and developed and maintained all the proper 

legal paperwork, operating agreement, books, etc. so as to document the entities 

organization and status.  The Court found credible Attorney G.'s testimony that the law 

firm with 2 
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which he was associated prepared the documents so as to comply with applicable law.  

Attorney surmised his firm likely associated an Arkansas attorney with regard to the 

formation of RBR.  This documentation ultimately included the written consent of all 

members to sell the assets of the companies and directed the managing member to 

sign the documents necessary to effectuate that sale. 

8. Pursuant to the Operating Agreement for BRC, R.P. was

appointed as the initial Manager of BRC.  (Stipulated). 

9. R.P.‟s role as Manager of BRC included, but was not limited

to, making the financial and investment decisions for BRC and the Subsidiary LLCs. 

10. Mr. R. has at all relevant times been an employee of Treadwell

Enterprises, Inc., since graduating from College of the Ozarks in 1996 with a Bachelor of 

Science degree in accounting.  (Stipulated). 

11. Treadwell Enterprises, Inc., formerly known as Pendleton Company, is a

restaurant management company that provides management, administrative and 

accounting services for restaurant franchises, including BRC and the Subsidiary LLCs. 

(Stipulated). 

12. Treadwell Enterprises Inc. manages the “back office” for the restaurant

properties in which J.M.T. holds an interest.  The Court finds that it is not 

uncommon for a person who has an interest in [several] restaurants to also organize 

a management company so as to spread the cost of back office accounting 

and management among all the properties. 

13. R.M., manager and member of Plaintiff, is well familiar with this

type of related corporate structure as he himself operates a separate holding company 

which “pays the bills” for, inter alia, Plaintiff. 



14. R.M. is well familiar with the potential that a corporate business

could eventually terminate activities and dispose of its assets as he himself has operated 

more than one business in the past which have pursued that same path. 

15. J.M.T. is the President of Treadwell Enterprises, Inc.  (Stipulated).

16. J.M.T. is also the owner of Treadwell Enterprises, Inc.

17. J.M.T. is also the owner and manager of Southeast Restaurants, 

Inc., Ozark Restaurants, Inc., SJ Restaurants, LLC, and Restaurant Systems, Inc.  Some 

of these companies may currently have assets and conduct business, and others may 

not. 

18. In approximately mid-2005, Mr. R. was promoted to the position

of Vice President of Finance and Information Technology for Treadwell Enterprises, 

Inc., and beginning in 2006, he became the Chief Financial Officer for Treadwell 

Enterprises, Inc., which is the position he currently holds.  (Stipulated). 

19. Mr. R. has never held any membership interest in BRC or RBR,

nor has he ever been an employee of either BRC or RBR.  (Stipulated). 

20. J.M.T.‟s initial responsibility for BRC was overseeing the

operations of the restaurants, including personnel and human resources. 

21. BRC is now the sole member of RBR and of the other Subsidiary LLCs.

(Stipulated). 

22. The Rib Crib BBQ, Inc., formerly known as Rib Crib Development

Corporation (herein sometimes referred to as “Rib Crib Corporate”) is the franchisor of 

the Rib Crib restaurant concept.  (Stipulated). 

23. For the period from approximately 2002 to 2011, the Chief Financial

Officer and Vice President of Financing of Rib Crib Corporate was M.C. In 4 
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2011, M.C. was promoted to President of Rib Crib Corporate.  (Stipulated). 

24. On December 20, 2002, BRC, R.P., individually, and J.M.T.

, individually, entered into an Area Development Agreement with Rib Crib 

Corporate for the territory cities of Joplin, Branson, Springfield, Nixa and Ozark in the 

State of Missouri and Conway, Rogers, Bentonville, Fayetteville, Springdale and Ft. 

Smith, in the State of Arkansas and Ft. Stockton, Texas; the term of the Area 

Development Agreement was six (6) years.  (Stipulated). 

25. On September 9, 2005, BRC, J.M.T., individually, and R.L.

, individually, entered into an Area Development Agreement with Rib Crib 

Corporate for the territory cities of Lawrence, Topeka, Manhattan, and Salina, in the 

State of Kansas; the term of the Area Development Agreement was three (3) years. 

(Stipulated). 

26. Each of the Subsidiary LLCs entered into their own franchise agreements

with Rib Crib Corporate for their particular restaurant locations between 2003 and 

2005.  RBR was franchised on or about February 11, 2005. (Stipulated). 

27. R. M. and J.M.T. executed guaranties of the franchise

agreements for Springfield Bold Ribs, LLC, Branson Bold Ribs, LLC, Joplin Bold Ribs, 

LLC, Ozark Bold Ribs, LLC, and RBR.  (Stipulated). 

28. J.M.T. and R.L. executed guaranties of the franchise

agreement for Topeka Bold Ribs, LLC. (Stipulated). 

29. On July 1, 2004, RBR, as tenant, entered into a written lease with Pizza

Ventures, Inc., as landlord, whereby RBR agreed to lease from Pizza Ventures certain 

real property located at 3604 W. Walnut in Rogers, Arkansas (hereinafter the 

“Property”), for purposes of operating a “Rib Crib” franchise restaurant. 
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30. The lease, together with the Mandatory Addendum and Amendment are

collectively referred to by the parties as the “Master Lease.” 

31. On July 1, 2004, BRC executed its guaranty of the Master Lease.

(Stipulated). 

32. On July 1, 2004, a Mandatory Addendum to the Rogers Lease was

executed by Rib Crib Corporate, Pizza Ventures, Inc., and RBR.  (Stipulated). 

33. Pizza Ventures, Inc., whose Manager was R.P., was the original

owner of the real estate and improvements located at 3604 W. Walnut in Rogers, 

Arkansas, at which location RBR operated its Rib Crib restaurant.  (Stipulated). 

34. On January 28, 2005, an Amendment to the Rogers Lease was executed by

Pizza Ventures, Inc., and RBR, which amended the Rogers Lease to provide for, among 

other things, an increase in the rent rates for the Rogers Lease. (Stipulated).   

35. As amended, the Master Lease provides for a fifteen (15) year term starting

on December 1, 2004 and terminating on November 30, 2019.  

36. Pursuant to the terms of the Master Lease, rent for the first through the

fifth year (December 1, 2004 through November 30, 2009) was to be paid at the rate of 

Twelve Thousand Six Hundred and 00/100 Dollars ($12,600.00) per month; rent for 

the sixth through the tenth years (December 1, 2009 through November 30, 2014) was 

to be paid at the rate of Thirteen Thousand Two Hundred Thirty and 00/100 Dollars 

($13,230.00) per month; and rent for the eleventh through the fifteen years (December 

1, 2014 through November 30, 2019) was to be paid at the rate of Thirteen Thousand 

Eight Hundred Sixty and 00/100 Dollars ($13,860.00) per month.  

37. The Master Lease is also a triple net lease in that it required RBR to pay all

taxes, utilities, maintenance, repairs, and insurance pertinent to and required under the 
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Master Lease for the Property. 

38. The rent rates under the Rogers Lease and the Amendment thereto were

established by R.P. without input from J.M.T., and J.M.T. does not know how they were 

calculated. 

39. On June 15, 2005, R.P.‟s membership interest was redeemed

and purchased by BRC.  R.P.‟s forty-five percent (45%) membership interest was 

assigned to BRC, and then apportioned among the remaining Members, such that 

following the redemption, the membership of BRC was as follows:  

a. J.M.T. = 80%

b. R.L. = 20% 

(Stipulated). 

40. As part of the redemption of R.P.‟s membership interest in BRC,

on June 15, 2005, R.P. resigned as Manager of BRC and J.M.T. was appointed, by the 

consent of the remaining Members, as Manager of BRC.  (Stipulated). 

41. J.M.T. is the current Manager of BRC and RBR, and has been since

June 15, 2005.  (Stipulated). 

42. Mr. R. continued to provide advice and assistance to BRC,

particularly in the area of financial decisions, as requested by J.M.T. 

43. J.M.T. trusts Mr. R.‟s judgment and considers Mr.

R. a “big financial thinker” and “creative financial thinker” for his [J.M.T.'s

] companies.  

44. As part of his job responsibilities, Mr. R. provides J.M.T.

advice concerning purchases and sales for his franchise companies, and participates 

in negotiations for transactions in which J.M.T. and his companies are involved.  
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45. In 2007-2008, Attorney D.G. provided legal services to J.M.T.

, T. Enterprises, Inc., and BRC. 

46. Attorney's legal services included advice, negotiation, and drafting

of documents to BRC in connection with the Asset Purchase Agreement.  [hereinafter 

“APA”] 

47. Sometime after the APA closed, Attorney D.G. became employed as

general counsel for T. Enterprises, Inc. 

48. R.L. served as the regional manager for BRC, and was responsible

for the day to day management and operations of the restaurants.  (Stipulated). 

49. R.L. did not have any direct contact with Plaintiff or its owner and

had not met R.M. prior to this litigation. 

50. On June 22, 2005, BRC, Springfield Bold Ribs, LLC, Branson Bold Ribs,

LLC, Joplin Bold Ribs, LLC, RBR, and Ozark Bold Ribs, LLC (the “Bold Ribs Family of 

Companies”), entered into three secured loans with GE Capital Franchise 

Finance Corporation (hereinafter “GE”) (collectively the “GE Secured Loans”). Loan 

No. was a loan to Bold Ribs Company, Springfield Bold Ribs, Branson Bold Ribs and 

Joplin Bold Ribs (the “SBJ Loan”). Loan No.  was a loan to Bold Ribs Company 

and Rogers Bold Ribs (the “Rogers Loan”). Loan No.  was a loan to Bold Ribs 

Company and Ozark Bold Ribs (the “Ozark Loan”).   (Stipulated). 

51. The GE Secured Loans are each evidenced by promissory notes. The SBJ

Loan is evidenced by an Equipment Promissory Note dated June 22, 2005, payable to 

GE in the amount of Two Million Four Hundred Eighty-Seven Thousand 00/100 Dollars 

($2,487,000.00) (the “SBJ Note”). The Rogers Loan is evidenced by an Equipment 

Promissory Note dated June 22, 2005, payable to GE in the amount of Three Hundred 
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Six Thousand and 00/100 Dollars ($306,000.00) (the “Rogers Note”). The Ozark Loan 

is evidenced by an Equipment Promissory Note dated June 22, 2005, payable to GE in 

the amount of One Hundred Twenty-Eight Thousand Three Hundred Fifty and 00/100 

Dollars ($128,350.00) (the “Ozark Note”).  (Stipulated). 

52. The “Collateral” for each of the GE Secured Loans included “all equipment,

machinery, furniture, appliances, trade fixtures, goods replacements, substitutions, 

additions, parts and accessories now owned or hereafter acquired by Borrower and 

located [the Bold Ribs Family of Companies‟ Rib Crib restaurants] (the “Premises”), 

including, without limitation, fryers, grills, ovens, warmers, refrigerators, freezers, waste 

disposal units, dishwashers, beverage dispensers, ice cream makers, racks, display cases, 

light fixtures, décor, counters, cash registers, salad equipment, tables, seating, signs and 

similar property of Borrower, together with the proceeds thereof and income 

therefrom.”  (Stipulated). 

53. The GE Secured Loans created “a security interest in the Collateral to

secure the payment of the following indebtedness and obligations (the “Obligations”): (i) 

payment of indebtedness evidenced by the [SBJ Note, Rogers Note and Ozark Note], 

together with all extensions, renewals, amendments and modifications thereof; and (ii) 

payment of all other indebtedness and other sums, including interest at the applicable 

rate, which may be owed under, and performance all other obligations and covenants 

contained in, any other Loan Document or any Other Agreement (as defined below), 

together with any other instrument given to evidence or further secure the payment and 

performance of any obligation secured hereby or thereby.”  (Stipulated). 

54. On June 24, 2005, GE perfected its security interest in the Collateral

described in the Rogers Loan by filing a UCC-1 Financing Statement with the Secretary 
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of State of Missouri and the Secretary of State of Arkansas (the “Rogers Financing 

Statement”).  (Stipulated). 

55. On June 23, 2005, GE perfected its security interest in the Collateral

described in the SBJ Loan by filing a UCC-1 Financing Statement with the Secretary of 

the State of Missouri (the “SBJ Financing Statement”).  (Stipulated). 

56. On June 23, 2005, GE perfected its security interest in the Collateral

described in the Ozark Loan by filing a UCC-1 Financing Statement with the Secretary of 

State of Missouri (the “Ozark Financing Statement”).  (Stipulated). 

57. On December 29, 2005, Topeka Bold Ribs, LLC entered into a Commercial

Security Agreement with Great Southern Bank (“Great Southern”) to secure a loan to 

Topeka Bold Ribs in the amount of Four Hundred Thousand and 00/100 Dollars 

($400,000.00) (the “Great Southern Secured Loan”). The Great Southern Secured Loan 

was memorialized by a Promissory Note in the amount of Four Hundred Thousand and 

00/100 Dollars ($400,000) dated December 29, 2005, in favor of Great Southern Bank 

(the “Great Southern Note”).  (Stipulated). 

58. The “Collateral” for the Great Southern Secured Loan included the

following property of Topeka Bold Ribs: “All Assets; including, without limitation, all 

Inventory, Chattel Paper, Accounts, Equipment and General Intangibles, whether any of 

the foregoing is owned now or acquired later; all accessions, additions, replacements, 

and substitutions relating to any of the foregoing; all records of any kind relating to any 

of the foregoing; all proceeds relating to any of the foregoing (including, Insurance, 

general intangibles and other account proceeds).”  (Stipulated). 

59. Pursuant to the Great Southern Commercial Security Agreement, Topeka

Bold Ribs granted to Great Southern “a security interest in the Collateral” to secure the 
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indebtedness memorialized by the agreement and the Great Southern Note.  

(Stipulated). 

60. On June 6, 2006, Great Southern perfected its security interest by filing a

UCC-1 Financing Statement with the Secretary of State of Missouri (“Great Southern 

Financing Statement”). (Stipulated). 

61. Each of the promissory notes to GE and Great Southern was also

personally guaranteed as follows: 

a. GE Loan No,  was personally guaranteed by J.M.T and R.L.;

b. GE Loan No.  was personally guaranteed by J.M.T. and R.L.;

c. GE Loan No.  was personally guaranteed by J.M.T. and R.L.; and

d. Great Southern loan was personally guaranteed by J.M.T. and his 
wife, M.T. 

(Stipulated). 

62. On February 8, 2006, Premium Investments purchased the property.

(Stipulated).  The property was purchased from Pizza Ventures, Inc. 

63. Plaintiff had an appraisal of the property done in conjunction with its

purchase and loan.  The appraisal suggested a market value significantly less than 

the purchase price.  Nevertheless, R.M. testified that he valued the property as a “cap 

rate deal” and was satisfied paying the higher amount. 

64. Premium Investments also purchased the real estate and improvements

located at 1640 N. Glenstone in Springfield, Missouri from Pizza Ventures, Inc. on July 

31, 2003, as well as the real estate and improvements located at 1855 W. Highway 76 in 

Branson, Missouri from Pizza Ventures, Inc. on January 31, 2005.   (Stipulated). 
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65. On February 10, 2006, Premium Investments entered into an Assignment

and Assumption of the Master Lease with Pizza Ventures, Inc.  (Stipulated). 

66. Plaintiff, and its member R.M., were aware when it purchased

the property that the obligation to pay rent would be the responsibility of RBR, and that 

the obligation was guaranteed by BRC.  Plaintiff was aware both companies were LLCs 

and that there were no personal guarantees attendant to the lease obligations. 

67. R.M. agreed he was aware when Plaintiff purchased the property

that the Master Lease contained a provision granting the tenant the unconditional right 

to assign the lease, or sublease the property, without the consent of the lessor/landlord. 

68. R.M. agreed he was aware when Plaintiff purchased the property

that the Master Lease contained a provision subordinating the lessors‟ interest to all 

secured equipment lending/collateral lending. 

69. RBR began paying rent directly to Plaintiff in February 2006.

70. RBR never paid Plaintiff directly for taxes, insurance, utilities, or

maintenance and repairs; however all such payments were properly made by RBR 

directly to the vendors or payees. 

71. J.M.T. understood that BRC had agreed, pursuant to the Area

Development Agreements, to add restaurant locations. 

72. Specifically, BRC was supposed to have five (5) restaurant locations in the

Missouri/Arkansas territory by December 20, 2007, and seven (7) restaurant locations 

in the Missouri/Arkansas territory by December 20, 2008; BRC was also supposed to 

have two (2) restaurant locations in the Kansas territory by September 9, 2007, and four 

(4) restaurant locations in the Kansas territory by September 9, 2008.
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73. J.M.T. was having difficulty finding locations in Northwest

Arkansas for a Rib Crib restaurant to satisfy the requirements of the Missouri/Arkansas 

Area Development Agreement. 

74. In 2006, J.M.T. informed R.M. that the Rogers,

Arkansas location was struggling financially.  R.M. requested financial 

documentation from BRC, and BRC provided it. 

75. In July 2006, J.M.T. and others met with R.M. about the

distressed financial situation with the Rogers location.    Five scenarios were outlined. 

The scenarios suggested a bleak outlook, but offered various alternatives.  One 

alternative included T. Enterprises not charging a management fee of three 

percent (3%) (the fee had previously been reduced); Rib Crib Corporate reducing the 

royalty by three percent (3%) for three (3) years (which it had agreed to); 

Landlord (Plaintiff) reduce the rent by three percent (3%).  Another alternative was 

to put the Rogers location on a percentage rent.  J.M.T. testified that he tried to get 

R.M. to cooperate as RBR might “take down all the restaurants.” 

76. Premium Investments/R.M. was not willing to negotiate a lower

rent rate. 

77. The Rogers location continued to experience poor financial performance

and by late 2006, J.M.T. wanted to sell the Rogers, Arkansas location. 

78. On or about January 26, 2007, BRC hired a business consultant named

B.G., to help with business issues for the Rogers restaurant and certain other of their 

Rib Crib restaurant locations.   

79. In March 2007, B.G. created a Profit Improvement Plan

outlining various alternatives for the BRC and the subsidiary LLCs including 
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alternatives for the Rogers location.  The Profit Improvement Plan for the Rogers 

location had R.M.‟s name on the cover and a copy was given to him and it was discussed 

in meetings between the parties.  The Court finds this supports the 

proposition that Defendants were making efforts to involve Plaintiff in a solution to the 

Rogers‟ financial issues. 

80. Neither BRC nor RBR informed R.M. who B.G. was or

what she was calling about before she first contacted R.M. 

81. J.M.T. subsequently authorized RBR to withhold rent for the

Rogers location for the month of April 2007.  This is something J.M.T. had never done 

before.  Plaintiff, via its counsel, Attorney C.L., sent a written demand for the rent.  

J.M.T. testified that the reason he withheld the rent was to get R.M.‟s attention. 

82. In early April 2007, after the rent was withheld, representatives of RBR,

BRC, and Plaintiff participated in a conference call to discuss options for a workout 

of the Master Lease, including those set forth in the Profit Improvement Plan.  

Attorney C.L. and R.M. participated in the call for Plaintiff.  Mr. R., Attorney G., 

and perhaps also J.M.T. participated in the call for RBR.  Also on the call was business 

consultant B.G. 

83. After the conference call, an in-person meeting was convened at the offices

of T. Enterprises, Inc., again to discuss options for a workout of the Master Lease.  

Attorney C.L. and R.M. participated in the meeting for Plaintiff.  J.M.T., Mr. R., and 

perhaps also Attorney G. participated in the meeting for RBR.   
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84. The conference call and the in-person meeting included a discussion of the

written report of B.G..  After some analysis, the report concludes, inter alia, the losses 

from the Rogers restaurant show no signs of abating.  The report set forth a number 

of alternatives and recommendations. 

85. During the meeting, J.M.T. told R.M. that withholding

rent was “a chicken shit thing to do.”  However, withholding the rent did get 

R.M.‟s attention. 

86. On or about April 11, 2007, RBR paid to Plaintiff the April 2007 rent owed

under the Master Lease. (Stipulated). 

87. RBR timely paid rent thereafter through January 2008.  (Stipulated).

88. Following the meeting, J.M.T. made no further offers, or offered 

any other alternatives to R.M. regarding the Rogers Lease. Similarly, R.M. made 

no offers, or offered no alternatives to J.M.T. regarding the Rogers Lease. 

89. R.M. agrees that from the time Plaintiff received the assignment

of the Master Lease through the spring of 2007, BRC and RBR, and, specifically, 

J.M.T. and Mr. R. were “open and honest” with him concerning the situation at the 

Rogers, Arkansas location. 

90. J.M.T. approached M.C. in June 2007 about the prospect

of Rib Crib Corporate purchasing all the BRC restaurants and their assets. 

91. J.M.T. had previously been negotiating with another established

franchise operator about the prospect of selling all the BRC restaurants. 

92. J.M.T. informed M.C. that he had “basically added up

[his] debt” and quoted another restaurateur that amount as the price for the sale of the 
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BRC restaurants and their assets. 

93. J.M.T. considered the other restaurateur a serious buyer, even

though no agreement was reached. 

94. Pursuant to the Franchise Agreements with the Subsidiary LLCs, Rib Crib

Corporate had the right of first refusal pursuant to which Rib Crib Corporate could opt 

to purchase the assets of the Subsidiary LLCs on the same terms as set forth in a “bona 

fide offer” from a third party, or for “the reasonable equivalent in cash.” 

95. On August 16, 2007, M.C. sent to J.M.T. a letter of intent

for Rib Crib Corporate to purchase certain assets of BRC and the Subsidiary LLCs. 

(Stipulated). 

96. The Letter of Intent contemplated that Rib Crib Corporate would assume

each of the Subsidiary LLC leases. 

97. The terms of the Asset Purchase Agreement (hereinafter the “APA”)

between Rib Crib Corporate, BRC, and the Subsidiary LLCs were negotiated over the 

next few months, and many drafts were exchanged, prior to signing.   (Stipulated). 

98. Attorney G. prepared the various drafts and redlines of the APA,

which were exchanged between himself and Rib Crib Corporate‟s Attorney, S.T. 

99. The draft agreements included a provision pursuant to which it was

contemplated each real property lease would be assigned by the Subsidiary LLCs to Rib 

Crib Corporate, and the written consents of the landlords necessary for the effective 

transfer would be obtained prior to closing in the form of an “Assignment and 

Assumption of Lease and Landlord Consent.”  

100. Attorney G. was of the opinion then, and now, that the consent of
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most of the landlords, and in particular Plaintiff under the Master Lease, was not 

necessary as the Tenant, RBR had the option to assign the lease, or sublet the property 

without consent. 

101. In addition to the drafts of the APA, Attorneys G. and S.T. prepared

a closing checklist, which outlined the “matters to be done prior to closing” which 

included obtaining the “written consent of landlord,” and the “matters to be completed 

at closing” which included “lease assignment and landlord consent.” 

102. R.L. did not participate in any of the APA negotiations with Rib

Crib Corporate, and was not aware of any details regarding what the APA provides and 

likewise he had no direct contact with the restaurant landlords. 

103. On September 10, 2007, BRC, RBR, Springfield Bold Ribs Company, LLC,

Branson Bold Ribs, LLC, Ozark Bold Ribs, LLC, and Topeka Bold Ribs, LLC entered into 

an APA to sell certain assets of BRC and the Subsidiary LLCs to Rib Crib Corporate as 

set forth in the APA.  (Stipulated). 

104. On September 10, 2007, BRC had six (6) restaurant locations in the

Missouri/Arkansas territory under the Area Development Agreement with Rib Crib 

Corporate and one restaurant location in the Kansas territory under the second Area 

Development Agreement with Rib Crib Corporate.   

105. J.M.T. relied heavily on Mr. R. to assist in negotiating,

evaluating, and analyzing the financial terms of the APA. 

106. The purchase price under the APA was tied to, and continued to change

with the total outstanding debt balance owed by BRC and the Subsidiary LLCs to GE 

and Great Southern. 

107. The purchase price under the APA was being driven down over time and



prior to closing as BRC and the Subsidiary LLCs made their monthly payments on the 

GE and Great Southern loans. 

108. Rib Crib Corporate desired and preferred written consent from the

landlords to the assignment of each Subsidiary LLC lease prior to execution of 

the amendment to the APA; however, Attorney G. remained of the opinion that written 

consent from the landlords was not necessary. 

109. BRC and RBR had desired and negotiated in effort to assign all the leases

to Rib Crib Corporate as part of the APA.  However, Rib Crib Corporate was unwilling to 

take an assignment of the Rogers Lease given the lease terms. 

110. In January 2008, in order to establish a certain closing date, and to fix the

purchase price, BRC and RBR agreed to a sublease for the Rogers, Arkansas location 

pursuant to which Rib Crib Corporate would pay the obligations of the Master Lease but 

at a minimum for a two (2) year term.   

111. Mr. R. and Attorney G. negotiated the Amendment to the

APA for BRC.  Mr. R. communicated with J.M.T. on the negotiation items. 

112. On January 14, 2008, Attorney G. wrote to M.C. explaining

that “[he understood] that [M.C.] and Mr. [B.].R. have reached an agreement on 

price and inventory.” 

113. Landlord consent remained an issue between BRC and Rib Crib

Corporate; BRC did not want to provide landlord consent, and Rib Crib Corporate 

desired landlord consent.  

114. On January 10, 2008, Attorney G. emailed M.C., and copied

J.M.T. and Mr. R., stating that, “rather than waste our time messing 18 
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with the landlords,” [he] would prefer to send a letter to them indicating the transaction 

is going to take place and tell them that a copy of the Assignment and Assumption 

agreement will be provided to them promptly post-closing [.]” 

115. On January 14, 2008, Attorney G. again emailed M.C. and

stated that “[he had] to agree with Mr. R., that if we are going to contact R.M.  

for anything, we‟re going to be dealing with a serious headache…”  The Court finds this 

e-mail to be in the context of contacting all landlords for consent, not just R.M.   

Further, the Court finds based on the context of the testimony, that the reference to 

a “headache” was a reference to the [unnecessary] time and effort that would be 

required to obtain consents from the landlords, which was not legally required, when 

there were many more urgent matters to attend to prior to the closing.  The Court does 

not find that Attorney G.'s reference to R.M. to be any type of reference to keeping 

a secret from R.M. 

116. On or about January 30, 2008, BRC, the Subsidiary LLCs, and Rib Crib

Corporate executed an amendment to the APA (the “Amendment”). (Stipulated). 

117. The Amendment provides that the purchase price would be Two Million

Four Hundred Twenty Five Thousand and 00/100 Dollars ($2,425,000.00); that Rib 

Crib Corporate “shall not assume the Real Property Lease related to the Rogers, 

Arkansas, Bold Ribs, LLC lease” and, instead, Rib Crib Corporate and RBR “shall enter 

into a sublease of the Rogers Lease property for a two (2) year term”; and further 

provides that, “in the event the Landlord‟s consent is not required,” BRC shall deliver 

“promptly following Closing” “Landlord‟s estoppel certificates in a form reasonably 

approved by [Rib Crib Corporate].”  

118. In January 2008, and before January 25, Mr. R. and R.M.



 spoke by telephone.  The subject of the conversation generally concerned the upcoming 

APA, and the fact that the subsidiary LLCs would need an estoppel certificate from R.M. 

as to the status of the lease on each of the three (3) restaurant properties he was 

landlord for. 

119. Plaintiff had an obligation under the Master Lease to provide an estoppel

certificate upon the request of the lessee. 

120. R.M. recalls the January conversation such that Mr. R.

told him that all of his [Morsovillo] leases were being assigned to Rib Crib Corporate. 

The Court finds R.M. either mistaken in his recollection of this specific part of the 

conversation, or otherwise not credible in this testimony. 

121. Mr. R. recalls the January conversation such that he did not tell

R.M. that all the leases were assigned.  Mr. R. stated that he had no reason to lie to, 

or mislead R.M. as they [RBR] were entitled to assign or sublease the Master Lease, 

at their option.  The choice was not R.M.‟s.    Mr. R. stated that “if” there was a 

conversation about the lease, which he does not specifically recall, he would have 

advised R.M. that Rib Crib Corporate would not take an assignment of the Rogers 

Lease, but that [Rib Crib] had agreed to accept assignment of the other two leases.  

The Court finds Mr. R.‟s testimony on this issue to be credible. 

122. On January 25, 2008, Mr. R. sent R.M. an email

requesting R.M. sign the Notices of Assignment or Sublease and Estoppel of Landlord 

for the Master Lease (the “Estoppel Certificate”). (Stipulated).   The Estoppel 

Certificates clearly were entitled “…Assignment or Sublease…”  Similarly, the document 

itself states, “This Notice is effective under the Lease to cause an assignment or sublease 

20 
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of the Premises to Rib Crib under the terms of the Lease.” 

123. Also attached to the January 25, 2008, email from Mr. R. to R.M.

 was a copy of the Amendment to the Rogers Lease, a copy of the Rogers Lease, a 

copy of the Mandatory Addendum to Lease Agreement, and a copy of the 

Memorandum of Lease filed with the Benton County, Arkansas Recorder of Deeds. The 

Sublease had not yet been signed, and was not attached. 

124. Mr. R. also sent two separate emails to R.M., also on

January 25, 2008, requesting that R.M. sign Estoppel Certificates for the 

Glenstone/Springfield and Branson restaurant locations.  

125. The same attachments corresponding to the Glenstone/Springfield Lease,

and the Branson leases were also sent by Mr. R. to R.M.  The Assignment 

agreements for each of the leases had not yet been signed, and were not attached. 

126. R.M. testified that he was aware there would be some type of

“contract to transfer the property,” but that he did not request a copy of the document 

transferring the lease obligation on any of his properties, whether that was 

an assignment or sublease.  R.M. stated, “I just did not ask.” 

127. After receiving the proposed Estoppel Certificates from Mr. R.,

R.M. gave the documents to Premium Investments‟ Attorney, C.L., to review. 

(Stipulated). 

128. After speaking with Mr. R., but before signing the Estoppel

Certificates, R.M. called M.C. to discuss the “sale contract” between Rib Crib Corporate 

and BRC.   

129. During their telephone call, R.M. asked M.C. why BRC



was selling its units to Rib Crib Corporate, and M.C. informed that he was not sure of 

J.M.T.‟s motivations except that J.M.T. wanted to exit the Rib Crib business.   M.C. 

stated that Rib Crib Corporate was a better operator and had fewer management costs 

than BRC had.  R.M. asked M.C. to see a copy of the “sale contract,” but was informed 

that the contract was “private.”  The matter of assignment or sublease was not 

discussed, and R.M. agrees M.C. never used the word “assignment.”  The Court finds 

there was nothing untoward by M.C. not providing a copy of the APA to R.M.   

Indeed, R.M. was not a party to the contract and he would not have been entitled 

to review the specific terms. 

130. After speaking with M.C., but before signing the Estoppel

Certificates, R.M. called J.M.T.  During their telephone call, J.M.T. advised R.M. 

that the transaction would be seamless and that it would be a “win-win” situation. 

131. R.M. also recalls the conversation with J.M.T. to include

the statement that the leases for his [R.M.] three store locations would be assigned to 

Rib Crib Corporate, and that R.M. would be fully paid under the leases.  The Court finds 

this testimony to be not credible.  At this point in time, R.M. already had the 

Estoppel Certificates in hand, which clearly refer to the possibility of a sublease, and 

likely had already sent those documents to his attorney for review.  Further, RBR 

had the right to assign, or sublease the lease agreements without the consent of 

Plaintiff, thus there would have been nothing to gain by misleading Plaintiff. In 

addition, in this conversation, or in the same time frame, R.M. requested, and was 

provided financial information concerning BRC and RBR.  “If” R.M. 22 



had truly thought the leases were soon to be assigned, the financial information that 

would have been of most concern to him would be that of the assignee, Rib Crib 

Corporate, as opposed to BRC.   Finally, by this time, or soon after, the parties to the 

APA agreed to close the transaction without the signed Estoppel Certificates.  The asset 

sale did in fact close without the signed certificates having been received. 

132. J.M.T. did not personally request that any of the Subsidiary LLC

landlords sign Estoppel Certificates.  The responsibility of collecting Estoppel 

Certificates was left to either Mr. R. or Attorney G. 

133. After receiving copies of the proposed Estoppel Certificates and other legal

documents R.M. requested additional financial information from RBR and BRC. 

The requested information was provided.  R.M. sent the Estoppel Certificates and 

legal documents to his attorney for review, and sent the financial information to 

his personal Accountant for review. 

134. R.M. agreed that after receiving the financial information he had

requested he was of the opinion BRC was in “good standing,” and that he thought he had 

enough information to make decisions. 

135. R.M. testified that in subsequent communications following

receipt of the proposed Estoppel Certificates, but prior to signing them, Mr. R. on 

several occasions pressured R.M. to sign the Estoppel Certificates and threatened 

to withhold rent if R.M. did not sign them.  The Court finds R.M.‟s testimony in this 

regard to be not credible.  Later facts would support the finding that while R.M.   

knew he was obligated to sign the Estoppel Certificates, the APA transaction 

ultimately closed without the certificates as R.M. did not return them timely.  In 

addition, it would not make good business 23 



sense for RBR to “withhold rent” as RBR had every motivation to maintain the leases in 

good standing, and therefore expect Plaintiff to execute the Estoppel Certificate(s) 

confirming that good standing so as not to interrupt the APA closing. 

136. Rib Crib Corporate ultimately agreed to close the APA without signed

Estoppel Certificates provided BRC and J.M.T. personally would agree to 

indemnify Rib Crib Corporate for “any loss, cost, expenses, damages and/or liability 

(including reasonable attorneys‟ fees and costs related thereto) arising out of Bold Ribs‟ 

failure to deliver to Rib Crib the Notice of Assignment of Sublease and Estoppel of 

Landlord for the existing Bold Ribs restaurant lease (collectively the 

„Landlord Estoppels‟) on or before the closing of the Transaction.” 

137. Mr. R., on behalf of BRC and J.M.T. agreed that BRC and

J.M.T. would indeed indemnify Rib Crib Corporate for losses associated with the lack of 

[some of] the Estoppel Certificates.  Mr. R. was aware at the time that all of the lease 

obligations were fully in good standing and thus there was no real risk being assumed. 

138. Attorney G. prepared a draft of the indemnification letter after

receiving Mr. R.‟s email about the agreement that BRC would indemnify Rib Crib 

Corporate on the Estoppel Certificate issue. 

139. On or about January 30, 2008, J.M.T., individually and on behalf

of BRC, signed the indemnification of Rib Crib Corporate for losses arising out of the 

failure to obtain the Estoppel Certificates before closing. 

140. On January 30, 2008, the Members of BRC executed a document titled

“Consent of Members of Bold Ribs Company, LLC in Lieu of Special Meeting,” 

pursuant to which the Members authorized J.M.T. to execute and close the 

APA. 24 
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(Stipulated). 

141. On February 1, 2008, the APA closed.  (Stipulated).

142. All of the contracts related to the APA, including but not limited to the

APA, the Amendment, the Indemnification Agreement, the Sublease for Rogers, and the 

Assignment of Leases for the locations other than Rogers, Arkansas, were signed by 

J.M.T. on behalf of BRC and the Subsidiary LLCs. 

143. As of the closing of the APA, BRC and the Subsidiary LLCs had

outstanding secured debt with GE and Great Southern in the amount of Two Million 

Four Hundred Ninety-Nine Thousand Four Hundred One and 55/100 Dollars 

($2,499,401.55) (GE = Two Million One Hundred Forty-One Thousand, Six Hundred 

Four and 50/100 Dollars ($2,141,604.50) + Great Southern = Three Hundred Fifty 

Seven Thousand Seven Hundred Ninety-Seven and 05/100 Dollars ($357,797.05)). 

(Stipulated). 

144. At closing, Rib Crib Corporate paid Two Million One Hundred Forty-One

Thousand Six Hundred Four and 50/100 Dollars ($2,141,604.50) of the purchase price 

to GE to satisfy the GE Secured Loans, and it paid the remaining Two Hundred Eighty-

Three Thousand Three Hundred Ninety-Five and 50/100 Dollars ($283,395.50) of the 

Purchase Price to Great Southern to be applied toward satisfaction of the Great 

Southern Secured Loan. (Stipulated). 

145. Because the secured debt owed to GE and Great Southern Two Million

Four Hundred Ninety-Nine Thousand Four Hundred One and 55/100 Dollars 

($2,499,401.55) exceeded the Two Million Four Hundred Twenty-Five Thousand and 

00/100 Dollars ($2,425,000.00) purchase price paid by Rib Crib Corporate, BRC paid 

the remaining balance of the Great Southern Secured Loan on the day of closing in order 
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to obtain the release of Great Southern‟s security interest. (Stipulated).  To facilitate this 

payment, J.M.T. in part, loaned money from one of his other related entities to pay off 

the balance of the Great Southern secured loan. 

146. The personal guarantees of J.M.T., R.L., and M.T.

 for the GE loans and the Great Southern Loan were also released following the 

closing of the APA.  (Stipulated). 

147. Because BRC had no further ownership in Rib Crib franchises, the

personal obligations of J.M.T. and R.L. to Rib Crib Corporate under the Franchise 

Agreements for the Subsidiary LLC locations and the Area Development 

Agreements were also terminated and released as part of the closing of the APA. 

148. In addition to the Purchase Price paid at closing, BRC and the Subsidiary

LLCs received the value of the cash on hand and inventory in the Restaurants, which 

amount of Thirty-Three Thousand Six Hundred Sixty-Two and 06/1000 Dollars 

($33,662.06) was reconciled post-closing. (Stipulated). 

149. The cash on hand received by BRC was One Thousand and 00/100 Dollars

($1,000.00) per restaurant, for a total of Seven Thousand and 00/100 Dollars 

($7,000.00). 

150. The Court heard testimony about the value of the assets of BRC and the

Subsidiary LLCs as of the closing date.  The valuation issue was considered under the 

Net Asset Value method of valuation, The Income Approach method of valuation, and 

the Business Comparable method of valuation.  The Court also considered the sale price 

negotiation range being considered by the potential buyer prior to Rib Crib that was 

considered a serious buyer.  Finally the Court finds the APA was negotiated between 

buyer and seller as an arm‟s length transaction.  Based on the evidence, the Court finds 
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the assets of BRC and the Subsidiary LLCs were sold to Rib Crib Corporate for their fair 

market value. 

151. BRC and the Subsidiary LLCs continued to pay trailing payables owed by

BRC and the Subsidiary LLCs following the closing of the APA, consisting of payments 

for utilities and to vendors.  

152. As part of the asset sale, on February 1, 2008, Rib Crib Corporate entered

into a Sublease with RBR for the Rogers Rib Crib restaurant. (Stipulated). 

153. The final, ready-to-be signed, version of the Sublease was sent by M.C.

 to Mr. R. on behalf of RBR. 

154. Additionally, as part of the asset sale, on January 31, 2008, Rib Crib

Corporate entered into an Assignment and Assumption of Lease for each of the other six 

subsidiary LLC locations. 

155. R.M., on behalf of Plaintiff, signed and returned to Mr.

R. the Estoppel Certificates for the Rogers, Glenstone, and Branson restaurant 

locations on February 18, 2008.  (Stipulated).  This was eighteen (18) days after 

the closing. 

156. Following the closing of the APA, and the payment of trailing debt, and as

of December 2008, neither BRC nor RBR had any remaining assets. 

157. At the date of closing, and as of December 2008, there was no money

owed to Plaintiff by Defendants. 

158. Following the closing of the APA, Rib Crib BBQ, Inc. took over

management of the operation of the former BRC restaurants, including the Rogers 

location. 

159. J.M.T. testified that he personally put additional money into BRC
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or the Subsidiary LLCs after the closing so that the companies could pay-off all 

remaining bills and debt.  That money has never been repaid.  The Court finds 

J.M.T.‟s testimony in this regard to be credible. 

160. According to Mr. R., T. Enterprises, Inc. moves money

around between J.M.T.'s companies.  Mr. R. explained that the restaurant 

management company maintained accounts for all the managed restaurants, and 

adjusted those accounts so as to reflect a contribution by each restaurant to 

the management cost.  The Court finds Mr. R.‟s explanation of the accounting 

between the restaurants to be credible. 

161. Certain money was moved from one J.M.T. company to another.

According to Mr. R., any monies put into BRC by J.M.T. or his other entities were 

recorded as distributions from the related entity and were considered a contribution 

to BRC.   

162. There are no loan agreements between BRC and J.M.T. or any of

the other entities reflecting a loan agreement or promissory note between J.M.T. and 

BRC or any of the Subsidiary LLCs. 

163. The Court finds that the members of RBR and BRC, including Defendant

J.M.T. and R.L., did not receive any money from the APA, nor did the members 

take any distributions from the companies after the asset sale.  The Court found 

credible the testimony of witness accountant R. on the issue of his review of the 

financial records of the companies, and his confirmation that, in as much as the 

secured debts alone exceeded the asset purchase price, there were no monies distributed 

to the members. 

164. In February, 2008, Rib Crib Corporate began paying rent directly to
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Plaintiff and continued to make all rent payments through January 2010, when it ceased 

paying rent.  (Stipulated). 

165. Rib Crib Corporate vacated the Rogers restaurant (the “Property”) in or

around January 2009, prior to when it ceased paying rent. (Stipulated). 

166. Rib Crib Corporate was entitled to, and took all “portable” equipment out

of the Property, including freezers, refrigerators, sinks, vent hoods, and smokers. 

167. The manner in which certain equipment was removed caused damage to

the Property‟s roof. 

168. On or about February 5, 2009, Rib Crib Corporate sent correspondence to

RBR, to the attention of J.M.T., of its notice of intent to terminate the sublease for the 

Rogers, Arkansas location.  (Stipulated). 

169. Rib Crib Corporate did not send any notice to Plaintiff of its intent to

vacate the Property. 

170. Neither BRC, nor RBR, or any representative thereof, provided advance

notice to Plaintiff that Rib Crib was vacating the Property. 

171. In late January or early February 2009, R.M. received a call

from a real estate broker in the Rogers, Arkansas area advising him that the Property 

was vacant.  

172. R.M. then called M.C. about the vacancy.

173. During his telephone call with M.C., R.M. was informed 

that Rib Crib Corporate would continue to pay the rent obligation under the 

Master Lease through January 2010.  R.M. testified this was the first time he was 

aware the Rogers location had been subleased to Rib Crib. 

174. Neither RBR nor BRC has paid rent to Premium Investments since Rib
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Crib Corporate stopped paying rent, despite Plaintiff‟s demand for payment, which was 

made by Premium Investments‟ Attorney C.L. to RBR and BRC on February 12, 2010. 

(Stipulated). 

175. Plaintiff‟s written demand for payment was received by RBR and BRC on

or about February 12, 2010.  

176. Neither RBR nor BRC has paid to Premium Investments any amounts for

real estate taxes, insurance, repairs or maintenance, attorney fees, since Rib Crib 

Corporate vacated the Rogers, Arkansas premises.  (Stipulated). 

177. Both BRC and RBR are still existing entities; however, neither has done

business since 2008, and neither has had any assets since 2008. 

178. In 2009, after discovering that Rib Crib Corporate had vacated the Rogers,

Arkansas location, Plaintiffs‟ counsel, Attorney C.L. and Attorney G. 

communicated concerning the APA.  Attorney C.L. requested a number of 

documents, some of which were provided, and others were not. 

179. BRC provided Plaintiff copies of its tax returns for 2008.

180. On February 10, 2009, Premium Investments executed a listing agreement

with Steve Fineberg & Associates, Inc. to list the Property for lease.  (Stipulated). 

181. Plaintiff‟s primary contact with Steve Fineberg & Associates, Inc. was real

estate broker, A.M. 

182. As agent for Plaintiff, A.M. obtained keys to the location from S.N.,

an employee of Rib Crib Corporate, and re-entered the Property within a few weeks 

after it became vacant. 

183. The building on the Property is approximately Four Thousand Seven

Hundred (4,700) square feet. 
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184. Plaintiff initially listed the Property for lease at Twenty and 00/100

Dollars ($20.00) per square foot, pursuant to the recommendation of A.M., who 

believed that to be an appropriate and marketable rate for the location. 

185. Plaintiff lowered the price per square foot to Sixteen and 00/100 Dollars

($16.00) in March 2010, also based upon A.M.‟s recommendation; A.M. believed 

Sixteen and 00/100 Dollars ($16.00) per square foot was below market rate.  

186. Plaintiff actively negotiated and engaged in discussions with prospective

tenants to try to re-lease the Rogers, Arkansas Property and was willing to negotiate 

with all prospective tenants regarding the lease rate and infrastructure improvements. 

187. Plaintiff never rejected any signed letter of intent received from a

prospective tenant.  

188. The Court is satisfied Plaintiff used reasonable efforts to re-lease the

property, and further satisfied Plaintiff met its obligation under the lease to mitigate its 

damages. 

189. On or about January 17, 2013, Plaintiff received from Palmateer

Purchasing, LLC (herein “Palmateer Purchasing”) a Letter of Intent which proposed a 

seven (7) year lease, with a rent rate of Four Thousand Five Hundred and 00/100 

Dollars ($4,500.00) for the first three (3) years, and Five Thousand Five Hundred  and 

oo/100 Dollars ($5,500.00) for the last four (4) years, as well as a tenant improvement 

allowance payable to Palmateer Purchasing by Plaintiff in the amount of Fifty Thousand 

and 00/100 Dollars ($50,000.00). 

190. Premium Investments executed a new lease for the Property with

Palmateer Purchasing on March 15, 2013 (herein the “Palmateer Lease”), and rent 

payments under the Palmateer Lease commenced June 1, 2013.  (Stipulated). 
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191. The Palmateer Lease provides for a seven (7) year term with the rent rate

for the first three (3) years at Four Thousand Five Hundred and 00/100 Dollars 

($4,500.00) per month and the next four (4) years at Five Thousand Five Hundred and 

00/100 Dollars ($5,500.00) per month. 

192. The Palmateer Lease provides that Plaintiff will pay the real estate taxes

directly to the assessor, and the tenant shall reimburse Plaintiff the starting monthly 

payment amount of Six Hundred Sixty-One and 69/100 Dollars ($661.69) per month, 

which is subject to change if the amount of taxes owed changes. 

193. The Palmateer Lease further provides that Plaintiff will pay insurance

directly to the insurer for the property, and the tenant shall reimburse Plaintiff the 

starting monthly payment amount of Four Hundred Sixteen and 00/100 Dollars 

($416.00), which is subject to change if the amount of insurance owed changes. 

194. The Palmateer Lease further provides that Plaintiff is responsible to pay

for maintenance and repairs for “the foundation, exterior walls and roof of the building” 

and “the structural portions of the demised premises.” 

195. The Palmateer Lease requires Plaintiff to pay, to or for the benefit of the

tenant, a Fifty Thousand and 00/100 Dollars ($50,000.00) tenant improvement 

allowance, which may be used for “the replacement of kitchen vent hoods, replacement 

of missing fixtures and fans, landscaping, interior and exterior painting, roof and gutter 

repairs, installation of patio, inspection/tune-up for HVAC, water heater and other 

mechanical systems currently installed in the building, and remodel of existing pass-

through and the bar to the kitchen.” 

196. As of the date of trial, Plaintiff has paid Forty-Nine Thousand Twenty-

Eight and 49/100 Dollars ($49,028.49) toward the tenant improvement allowance, 
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which has paid for the insertion of a fire suppression system, a fire alarm system, and 

Palmateer Purchasing‟s vent hoods.  The Court is satisfied, based on the testimony, that 

a remaining reimbursement payment will be required of Plaintiff such that the entire 

Fifty Thousand and 00/100 Dollars ($50,000) tenant improvement allowance will be 

paid. 

197. The Palmateer Lease also provides that upon any termination, Palmateer

Purchasing “shall remove all its trade fixtures and, to the extent required by Landlord by 

written notice, any other installations, alterations or improvements [.]” 

198. Any equipment or fixtures in or around the Property purchased by

Palmateer Purchasing or from the tenant improvement allowance provided under the 

Palmateer Lease will be removed by Palmateer Purchasing upon expiration of the 

Palmateer Lease.  

199. From February 2010, until the Property was re-leased to Palmateer

Purchasing, LLC, Plaintiff paid all the taxes, utilities, maintenance, cleaning, lawn care, 

repairs, and insurance for the Property. 

200. After Rib Crib Corporate terminated payment under the lease, and before

releasing the Property, Premium Investments paid Thirty-One Thousand Five Hundred 

Ninety-Nine and 40/100 Dollars ($31,599.40) in property taxes. 

201. After Rib Crib Corporate terminated payment under the lease, and before

releasing the Property, Premium Investments paid Fifteen Thousand Eight Hundred 

Forty-Seven and 01/100 Dollars ($15,847.01) for a vacant insurance policy. 

202. After Rib Crib Corporate terminated payment under the lease, and before

releasing the Property, Plaintiff paid Three Thousand Three Hundred Thirty-Eight and 

37/100 Dollars ($3,338.37) for utilities for the Property. 
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203. After Rib Crib Corporate terminated payment under the lease, and before

releasing the Property, Premium Investments paid Ten Thousand Three Hundred Forty-

Five and 35/100 Dollars ($10,345.35) for maintenance, repairs, cleaning, and lawn care. 

204. In connection with the Palmateer Lease, Plaintiff paid a realty commission

in the amount of Twenty Three Thousand Four Hundred Four and 62/100 Dollars 

($23,404.62). 

205. Since execution of the Palmateer Lease and in addition to the Fifty

Thousand and 00/100 Dollars ($50,000.00) Tenant Improvement Allowance set forth 

in the Palmateer Lease, Plaintiff has paid Two Thousand Four Hundred Four and 

05/100 Dollars ($2,404.05) for roof repairs. 

206. Many of the roof repairs for the Property were necessary due to the

manner in which Rib Crib Corporate removed the vent hoods by failing to properly cap 

them.   

207. Under the Master Lease, Plaintiff anticipated receiving rent through

November 2019, which amount would have been One Million Five Hundred Ninety-

Eight Thousand Nine Hundred Forty and oo/100 Dollars ($1,598,940.00) for the period 

from February 2010 through November 2019. 

208. As of the date of trial, Plaintiff has received all rent payments due and

owing under the Palmateer Lease. 

209. Plaintiff anticipates receiving a total of Three Hundred Ninety-Seven

Thousand Five Hundred and 00/100 Dollars ($397,500.00) in rent under the Palmateer 

Lease. 

210. Interest at the rate of nine percent (9%) applied to the rent payments and

lease obligations not received by Plaintiff as of the date of trial are as follows: 



a. Interest on past due rent $156,085.47 

b. Interest on past due maintenance $    8,241.73 

c. Interest on past due taxes $    5,350.38 

d. Interest on past due utility payments $        911.68 

e. Interest on past due insurance payments $     4,760.73 

Total $175,349.99 

211. The Court finds Plaintiff retained an attorney to prosecute its case and that

Plaintiff has incurred and paid fees to its attorney.  The Court heard the testimony of 

Attorney C.L. who first represented Plaintiff on matters related to the Rogers lease, 

and later, upon the anticipated breach of the lease between Defendant RBR 

and Plaintiff.  Soon after Rib Crib Corporate vacated the property, but months before 

Rib Crib Corporate stopped paying rent under the sublease, Attorney C.L. had 

conversations with Attorney G., who was by then in-house counsel with T. Enterprises 

Inc.  Attorney C.L. asked for, and was provided financial information from BRC and 

RBR.  Attorney C.L. acknowledged that Attorney G. offered, on behalf of Defendants 

BRC and RBR, to allow Plaintiff to “take judgment” against the companies for the 

rent and lease obligations.  Plaintiff [apparently] declined that offer. The present suit 

was filed in October 2009.  Attorney C.L. acknowledged that Plaintiff knew when 

the suit was filed that Defendants BRC and RBR were not contesting their 

obligations under the lease, and were prepared to consent to judgment in the full 

amount of the rent and lease obligations due.  Attorney C.L. further acknowledged 

that, after suit was filed, Defendants present counsel again offered to allow Plaintiff 

to take judgment against Defendants BRC and RBR on the breach of contract 

claim.  Plaintiff [apparently] declined that offer.  The Court finds Attorney 35 
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C.L.'s testimony credible in all respects.  Thereafter Plaintiff pursued the legal case 

against all Defendants on the breach of contract claim and on the tort and equitable 

claims as well. 

212. The Court finds Plaintiff previously made a claim, and filed suit against

Rib Crib BBQ, Inc.  Plaintiff alleged Rib Crib Corporate conspired with BRC and RBR to 

breach the contract [lease agreement] with Plaintiff.  Plaintiff agrees the conspiracy 

claim was a tort, and that BRC and RBR were alleged to be joint tortfeasors with Rib 

Crib Corporate.  The Court finds Plaintiff settled and compromised its conspiracy claim 

with Rib Crib for total consideration of Seventy-Five Thousand and 00/100 Dollars 

($75,000.00).  Upon that compromise, Plaintiff dismissed its conspiracy claim against 

all Defendants. 

CONCLUSIONS OF LAW 

Breach of Contract and Guaranty: 

1. The Rogers Lease, which includes the Mandatory Addendum and

Amendment (herein the “Master Lease”), is an enforceable contract. 

2. The Master Lease was guaranteed by BRC pursuant to an enforceable

Guaranty. 

3. The Master Lease was assigned to Plaintiff pursuant to a valid Assignment

and Assumption Agreement, on February 10, 2006. 

4. Under the Master Lease, RBR was obligated to pay rent through

November 30, 2019, upon a schedule set forth in the findings of fact. 

5. Under the Master Lease, RBR was also obligated to pay all expenses

associated with the Property, including but not limited to taxes, utilities, insurance, 

cleaning, lawn care, maintenance and repairs (including roof and structural repairs). 
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6. From July 1, 2004, through the present, Plaintiff has performed and has

continued to perform its obligations under the terms of the Master Lease. 

7. In February of 2010, Defendant RBR failed to pay rent to Plaintiff, and the

Court concludes Defendant RBR was then in breach of the Master Lease, and remained 

in breach to the date of trial.  

8. Defendant BRC has not made any payments under the lease or guaranty,

and the Court concludes Defendant BRC was then in breach of the Master Lease, and 

remained in breach to the date of trial. 

9. On February 12, 2010, written demand was made by Plaintiff on RBR and

BRC, requesting that the default be cured and said demand was received by RBR and 

BRC. 

10. From February of 2010 through the present, RBR has not paid rent to

Plaintiff, nor has it paid to Plaintiff any amounts owed under the Master Lease for taxes, 

utilities, insurance, cleaning, lawn care, maintenance or repairs associated with and 

necessary for the Property. 

11. Further, RBR‟s subtenant, Rib Crib BBQ, Inc., caused damage to the roof

of the Property when it extracted its equipment from the Property prior to vacating. 

12. The Master Lease permits Plaintiff to reenter and release the Property, as

agent for the tenant, upon default by the tenant, which Plaintiff did. 

13. Plaintiff properly mitigated its damages and used its best efforts to re-lease

the Property. 

14. Plaintiff re-leased the property to Palmateer Purchasing effective June 1,

2013, and has received rent under the Palmateer Lease since June 1, 2013, at a lower 

rent rate than is provided for under the Master Lease. 
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15. Plaintiff has received reimbursement for taxes and insurance associated

with the Property since releasing it to Palmateer Purchasing. 

16. Under the Palmateer Lease, unlike the Master Lease, Plaintiff is required

to pay for all roof and structural repairs to the Property. 

17. Plaintiff was also required under the Palmateer Lease, in order to get the

Property re-leased, to pay to or for the benefit of Palmateer Purchasing, Fifty Thousand 

and 00/100 Dollars ($50,000.00).   The Court concludes the items of reimbursement 

underlying this payment were not for capital improvements, and were otherwise 

necessary for Plaintiff to re-lease the property.  Therefore, the Court concludes Plaintiff 

is entitled to recover this amount as additional damages directly caused by Defendant 

RBR and BRC‟s breach of the lease agreement. 

18. Pursuant to Section 408.020, RSMo, Plaintiff is entitled to interest at the

rate of nine percent (9%) from the date of demand on the past due rent, maintenance, 

real estate taxes, utilities, insurance and realtor commission paid. 

19. The Master Lease further provides that “in the event either party to this

Lease obtains legal counsel and/or commences legal proceedings to enforce any right 

under this Lease or to obtain relief for the breach of any term, condition or covenant 

herein, the party ultimately prevailing (or substantially prevailing) in such proceedings 

shall be entitled to recover from the other party the reasonable costs and expenses of 

such proceedings, including reasonable attorney fees.” 

20. The Court concludes Plaintiff is the substantially prevailing party on the

claims for breach of the lease agreement.  Therefore, pursuant to the Master Lease, 

Plaintiff is entitled to receive from RBR and BRC additional damages in the amount of 

its reasonable attorneys‟ fees and costs expended and incurred in connection with the 
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proceedings necessary to obtain relief. Plaintiff was not the prevailing party on the tort 

claims or the equity claims.   Evidence on the issue was presented both during the trial, 

and, by agreement of the parties, in a post-trial evidentiary hearing.  The Court has 

considered the entire billing record for the attorneys‟ fees and expenses incurred by 

Plaintiff in the prosecution of this action. 

21. The Court necessarily must consider the fact that Defendants BRC and

RBR never denied they were in breach of the Master Lease, and that they owed the rent 

payment and other lease obligations as they came due. Defendants even acknowledged 

the obligation to Plaintiff‟s counsel before there was a breach, in anticipation that Rib 

Crib BBQ, Inc. would only pay rent to the end of the sub-lease term.   This contractual 

obligation was admitted by Defendants BRC and RBR prior to the instant suit being 

filed.  On more than one occasion Defendants BRC and RBR offered to consent to a 

judgment in favor of Plaintiff that would have provided Plaintiff with all or substantially 

all the relief it has gained in this Judgment.  The overwhelming majority of Plaintiff‟s 

attorneys‟ fees and expenses were incurred in the prosecution of tort claims, and 

equitable claims, on which Plaintiff did not prevail.  Therefore the Court has considered 

that part of the total amount of fees and expenses that can fairly be attributable to 

pursuing the breach of contract claim only.  The Court has determined that amount to 

be Twenty-Five Thousand and 00/100 Dollars ($25,000.00). 

22. As a direct and proximate result of RBR and BRC‟s breach of the Master

Lease and Guaranty, Plaintiff has incurred the following damages: 

i. $ 1,201,440.00  Lost Rent 

ii. $      62,749.40  Maintenance and Repairs Paid 

iii. $      31,599.40  Real Estate Taxes Paid 
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iv. $  3,338.37 Utilities Paid 

v. $      15,847.01 Insurance Paid 

vi. $  23,404.62 Realtor Commission 

vii. $    175,349.99 Interest on past due amounts 

viii. $     25,000.00 Attorneys‟ Fee 

23. The total amount of damages incurred as a direct and proximate result of

RBR and BRC‟s breach of the Master Lease and Guaranty is One Million Five Hundred 

Thirty-Eight Thousand Seven Hundred Twenty-Eight and 86/100 Dollars 

($1,538,728.86). 

24. Plaintiff is entitled to post judgment interest on the judgment amount as

allowed by law. 

Breach of Implied Covenant of Good Faith & Fair Dealing: 

1. The Master Lease is an enforceable contract between Plaintiff and RBR,

which was guaranteed by BRC under a guaranty contract.  All parties had the capacity to 

enter into the Master Lease and Guaranty and valid consideration was given for both 

contracts.   

2. Defendants RBR was permitted under the express terms of the Master

Lease to sublease to Rib Crib BBQ, Inc. without first obtaining Plaintiff‟s consent.  

Defendants would not, however, been entitled to lie to or mislead Plaintiff.  

3. The covenant of good faith and fair dealing is implied in every contract.

See, e.g., Farmers’ Elec. Co-op., Inc. v. Mo. Dep’t Corrections, 977 S.W.2d 266, 

271 (Mo. banc 1998); Hawthorn Bank v. F.A.L. Invests., No. 77057 and No. 77145, 

(Mo.App. W.D. 2014); Martin v. Prier Brass Mfg. Co., 710 S.W.2d 466, 473 (Mo. 

App. W.D. 1986).   



4. In January 2008, prior to January 25, 2008, Mr. R. and R.M.

spoke by telephone.  The subject of the conversation was the Estoppel Certificates 

that Defendants BRC and RBR needed in order to document and confirm to Bold Ribs 

BBQ Inc. that the leases for the three locations in which Plaintiff was the landlord 

were in good standing.  The Court has made the finding that Mr. R. did not tell R.M.  

that the leases would be assigned to Rib Crib Corporate.  The Court has also made 

the finding that Mr. R. did not tell R.M. that the leases, or any of them, would be 

sublet to Rib Crib Corporate.  Finally the Court has made the finding that R.M.  did 

not ask about the specific manner in which the lease obligation would be transferred to 

Rib Crib Corporate.  The Court now finds that Mr. R. was under no duty to discuss 

with, or disclose to, R.M. the manner in which RBR and BRC would transfer the 

lease obligation to Rib Crib Corporate.  Absent such a duty, the silence of 

Defendants on the subject of the manner of lease transfer is of no actionable 

consequence. 

5. Following the telephone conversation between R.M. and Mr. R.,

 but prior to February 1, 2008, J.M.T. spoke with R.M. by telephone.  The Court made 

the finding that J.M.T. likely told R.M. the APA would be “seamless” and a “win-win” 

situation.  The Court now finds that those statements, especially between these 

sophisticated businessmen, are mere statements of opinion and not statements of 

“fact.”  The statements came at the conclusion of a long running conversation that 

had included R.M. about the financial difficulties Defendants BRC and RBR were 

experiencing running the franchises, especially the Rogers location.  At one point, 

R.M. had been presented with a number of potential options by BRC and RBR, one 

of which included simply closing the Rogers 41 
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location.  That indeed would have put Plaintiff‟s continued expectation of lease 

payments from the Rogers location and perhaps his two other locations in 

jeopardy. Taken in context, the statements made by J.M.T. were not false, not 

misleading, and not actionable.  The Court made the finding that J.M.T. did not make 

any statements to R.M. about the specific manner of transfer of the leases. 

Finally, J.M.T. was under no duty or obligation to discuss with R.M. the lease 

transfer, vis-a-vie assignment or sublease, as RBR had the legal right to do either 

without any consent or input from Plaintiff. 

6. In order to be actionable as a misrepresentation, a statement must be a

representation of a past or present existing fact.  Trotter’s Corp. v. Ringleader 

Restaurants, Inc., 929 S.W.2d 935 (Mo.App. E.D. 1994).  A mere expression of 

opinion, puffery, or statements or predictions for the future, including the future actions 

of a third party or future performance of a contract, are not statements as to past or 

present existing facts and cannot be the subject of a tort of misrepresentation.  Id.; 

Ryann Spencer Group, Inc. v. Assurance Company of America, 275 S.W.3d 

284, 290 (Mo.App. E.D. 2008). 

7. Plaintiff would suggest the conclusion of “bad faith” should be drawn from

an email written by Defendant BRC and RBR‟s attorney to the effect that obtaining 

consent from the landlords and R.M. in particular would be a “serious 

headache.”  The Court draws no such conclusion.  The Court accepts this statement as 

merely an acknowledgment by counsel that, in the last days before closing a complex 

commercial transaction, to request consent from the landlords, which Defendants did 

not need, would be to create more, and unnecessary, work prior to the closing. 

8. Plaintiff would suggest that because J.M.T., as majority owner of



Defendants BRC and RBR wanted out of the Rib Crib business the Court should infer or 

conclude some support for the allegation of bad faith.  The Court does not draw that 

conclusion.  Defendants had made no secret of the fact they would like to get out of the 

Rib Crib business.  Plaintiff was aware of that.  Plaintiff had been consulted with, and 

offered propositions about how it could participate and perhaps enhance Defendants 

RBR and BRC‟s chance of success.  Plaintiff did not take that opportunity.  The fact that 

J.M.T. wanted out of the Rib Crib business was nothing more than his business 

decision based on the circumstances then existing.  

9. Plaintiff would suggest that because the only manner in which Rib Crib

BBQ Inc. would close the APA is with a sublease of the Rogers Lease, the Court should 

infer or conclude some support for the allegation of bad faith.  The Court does not draw 

that conclusion.  Defendants were candid in that they would have preferred to assign all 

the leases.  However, the buyer, Rib Crib BBQ, Inc. was unwilling to accept assignment 

of the Rogers Lease, and would only close the APA with a sublease at that location.  

Defendant RBR had the legal right to sublease and did so. It was a business decision, 

nothing more, nothing less. The Defendants were able to secure an assignment of the 

leases on Plaintiff‟s two other locations, which has worked to the benefit of Plaintiff.  

10. Defendants suggest that, even if Plaintiff had understood the Rogers Lease

would be subleased, there was nothing Plaintiff could have done to interrupt that.  The 

Court agrees.  Defendant RBR had the contractual right to sublease.  Plaintiff‟s 

consent was not required.  R.M. has suggested that had he known there would be a 

sublease he could have refused to sign the Estoppel Certificate.  R.M. overlooks 

or ignores the fact that Plaintiff was required by contract to sign the Estoppel 

Certificate at the request of the tenant.  Likewise, in the end, R.M. did not 43 
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timely sign the Estoppel Certificate and the APA was closed, and the sublease entered, 

nonetheless.  R.M. next suggested that had he known of the sublease he could have 

sued, although he never revealed what it was he thought he could sue for.   R.M. 

finally suggested that had he known of the sublease he could have 

immediately begun to re-lease the property.  Plaintiff overlooks the fact that the Rogers 

Lease was not in default, but was merely being subleased and Plaintiff was expected to, 

and did, receive all the lease consideration for at a minimum of two more years.  Simply 

put, there being no default, Plaintiff would have no right to retake possession at that 

time. 

11. The Court concludes Defendants did not act in bad faith when they

negotiated the APA, which included a sublease of the Rogers location, as the sublease 

was something they were legally entitled to do.  Defendants took no action to mislead 

Plaintiff as to the nature of the transaction, nor were they under any affirmative 

obligation to inform or discuss with Plaintiff the terms upon which they were 

negotiating and closing the APA.  

12. The Court concludes Defendants did not breach the implied covenant of

good faith and fair dealing.  Therefore, there is no damages awarded attendant to the 

conduct.  

Fraudulent Misrepresentation and/or Omission: 

Negligent Misrepresentation and/or Omission: 

1. Negligent and fraudulent misrepresentation are both “based on

detrimental reliance on a factual misrepresentation” and “require justifiable reliance on 

the misrepresentation, whether it be fraudulent or negligent.”  Massie v. Colvin, 373 

S.W.3d 469, 472 (Mo.App. S.D. 2012)(citing Ryann Spencer Group at 291). 
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2. The elements of fraudulent misrepresentation are: (1) a false, material

representation; (2) the speaker‟s knowledge of its falsity or his ignorance of its truth; (3) 

the speaker‟s intent that it should be acted upon by the hearer in the manner reasonably 

contemplated; (4) the hearer‟s ignorance of the falsity of the representation; (5) the 

hearer‟s reliance on its truth; (6) the hearer‟s right to rely thereon; and (7) the hearer‟s 

consequent and proximately caused injury.  Massie at 472; White v. Bowman, 394 

S.W.3d 141, 147 (Mo.App. S.D 2009). 

3. The elements of negligent misrepresentation are: (1) the speaker supplied

information in the course of his business or because of some other pecuniary interest; 

(2) due to the speaker‟s failure to exercise reasonable care or competence in obtaining or

communicating this information, the information was false; (3) the speaker 

intentionally provided the information for the guidance of a limited group of persons in 

a particular business transaction; (4) the hearer justifiable relied on the information; 

and (5) that as a result of the hearer‟s reliance on the statement, he suffered a pecuniary 

loss. Ryann Spencer Group at 288. 

4. Misrepresentation can arise from the failure to disclose information.  See

Kesselring v. St. Louis Group, Inc., 74 S.W.3d 809, 813 (Mo.App. E.D. 2002) 

(citing ITT Comm. Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 

371, 386 (Mo. banc 1993)); Cadco, Inc. v. Fleetwood Enterprises, Inc., 220 

S.W.3d 426 (Mo.App. E.D. 2007).  Before silence may add up to a misrepresentation, 

however, the silent party must have a duty to speak.  Centerre Bank of 

Independence v. Bliss, 765 S.W.2d 276 (Mo.App. W.D. 1989).  A party with superior 

knowledge with respect to a transaction is under a duty not to misrepresent the nature 

of the transaction. Reeves v. Keesler, 921 S.W.2d 16, 21 (Mo.App. 1996); Andes v. 
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Albano, 853 S.W.2d 936, 943 (Mo. banc. 1993). 

5. The plaintiff bears the burden of proof for each element of fraud, and must

satisfy that burden with clear and convincing evidence. Grosser v. Kandellken 

Builders, Inc., 647 S.W.2d 911 (Mo.App. 1983). “Fraud imputes venality and 

corruption to the person charged with it, and both reason and law require clear and 

convincing proof of it.”  Gibson v. Smith, 422 S.W.2d 321, 328 (Mo. 1968).  Therefore, 

“[a]ll doubt should be entertained in favor of good faith in determining whether a 

statement constitutes a representation.” Grosser, supra at 914. 

6. Failure to prove any of the essential elements of Plaintiff‟s claims for

fraudulent or negligent misrepresentation is fatal to those claims. 

7. The Court has made the finding that Rib Crib Corporate refused to provide

Plaintiff with a copy of the APA, stating to Plaintiff that it was “private.”  Plaintiff would 

suggest that fact somehow supports its claim of misrepresentation.  The Court draws no 

such conclusion.  Plaintiff was not a party to the APA and, therefore, was not entitled to 

a copy of the many documents evidencing that transaction.  Plaintiff likely would have 

been entitled to, or at least he would have been provided a copy of, the specific 

documents assigning or subleasing the properties over which he was the landlord.  In 

any event, R.M. agreed he never asked for those documents. 

8. In order to be successful on its claim of misrepresentation, Plaintiff must

demonstrate that it relied upon Defendants‟ alleged representations that the Rogers 

location was being assigned to Rib Crib Corporate.  The Court has made the finding that 

Defendants did not affirmatively make that representation, nor were Defendants under 

an affirmative obligation to make any representation on the subject.   In any event, the 

Court concludes Plaintiff did not rely on the representation had it been made.  At most, 
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had Defendants informed Plaintiff the Rogers Lease would be subleased, Plaintiff would 

merely then be aware Defendants were taking action they were legally entitled to take.   

9. If in fact Plaintiff was found to have relied on Defendants‟ representations,

the Court would then be obligated to determine if that reliance was justifiable.  Plaintiff 

suggests that because Defendants had always been open and honest in the past, there 

was no reason to suspect they were not being honest with regard to the lease 

transfer.  The Court concludes that R.M. was an experienced businessman.  He had 

many times prior requested documents from Defendants, including detailed financial 

and business operating information, and by his own admission, was always provided 

those documents. Plaintiff had been provided an Estoppel Certificate for each of its 

three locations, which clearly and unambiguously referred to either a lease assignment 

or sublease.  Plaintiff had its attorney review the Estoppel Certificates.  Plaintiff could 

have, if it had chosen, asked to see a copy of the documents that would facilitate the 

transfer of lease obligations.  Plaintiff made no such request.  The Court can only 

conclude that had such a request been made, the documents would have been provided.  

Therefore, the Court concludes that if a misrepresentation were made about the lease 

transfer, Plaintiff‟s reliance on such misrepresentation was not justified. 

10. Plaintiff had a preexisting contractual obligation to sign the Estoppel

Certificates, an obligation it was aware of upon purchase of the property.  Plaintiff 

cannot now claim to be defrauded by being induced to do what it already had a 

contractual obligation to do, or by being deceived into allowing RBR to sublease the 

property to Rib Crib BBQ, Inc., which RBR had the contractual right to do. 

11. Concerning the issue of reliance, a party who undertakes an independent

investigation does not have the right to rely on the misrepresentations of another.  
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Renaissance leasing, LLC. v. Vermeer Mfg. Co. 322 S.W.3d 112, 132 (Mo. banc 

2010) (citing Brown v. Bennett, 136 S.W.3d 552, 556 (Mo.App. 1994)).  Upon 

learning of the pending APA, Plaintiff received a copy of the Estoppel Certificates and 

other legal documents, and received financial information from Defendant BRC and 

thereafter provided that information to its attorney and accountant for advice.  The 

Court finds this to be Plaintiff‟s own independent investigation and therefore it is not 

entitled to rely on representations of Defendants. 

12. Because the Court has concluded there were no misrepresentations, either

made fraudulently or negligently, and no omission of representations Defendants were 

under a duty to make, the Court awards no damages attendant to the conduct. 

Piercing the Corporate Veil: 

1. Piercing the corporate veil is appropriate, and the business entity may be

disregarded, where the Plaintiff has shown:  (1) control, (2) that control was used to 

commit a fraud or wrong, to perpetrate the violation of a statutory or other positive legal 

duty, or was a dishonest or unjust act in contravention of legal rights, and (3) that the 

control and breach were the proximate cause of the unjust loss.  Hibbs v. Berger, 430 

S.W.3d 296, 306 (Mo.App. E.D. 2014).  Limited liability companies, like corporations, 

are separate legal entities, distinct from their members or owners.  Id. 

2. “Where a corporation is used for an improper purpose and to perpetrate

injustice by which it avoids its legal obligations, „equity will step in, pierce the corporate 

veil and grant appropriate relief.‟” Irwin v. Bertelsmeyer, 730 S.W.2d 302, 304 

(Mo.App 1987) (citation omitted), “cited with approval in” John Knox Village v. 

Fortis Const. Co., LLC, WD76708 (Sep. 30, 2014).  In order to hold an individual 

liable under piercing, the Plaintiff must show the individual defendant‟s control over the 
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transaction in question.  Mobius Mgmt., Inc. v. W. Physician Search, 175 S.W.3d 

186 (Mo.App. E.D. 2005); see also Travelers Commercial Cas. Co. v. Sielfeisch 

Roofing, Inc., 2014 WL 636204, *6 (Mo.App. E.D. 2014). 

3. The Missouri Supreme Court has reinforced the rule that the corporate

form should be “ignored with caution, and only when the circumstances clearly justify 

it.”  Doe 1631 v. Quest Diagnostics, Inc., 395 S. W.3d 18 (Mo. banc 2013) (quoting 

Cent. Cooling & Supply Co. v. Dir. of Revenue, State of Mo, 648 S.W.2d 546, 

548 (Mo. banc 1982)) 

4. Piercing the corporate veil is the exception rather than the rule, even

where there is but a single stockholder. K.C. Roofing Center v. On Top Roofing, 

Inc., 807 S.W.2d 545, 549 (Mo.App. W.D. 1991). 

5. “As a general rule, the corporation‟s separate legal identity must be

observed, even though a creditor of an insolvent corporation may suffer loss by virtue of 

a court‟s adherence to the separate identity.”  Jackson v. O’Dell, 851 S.W.2d 535, 537 

(Mo.App. W.D. 1993). 

6. J.M.T. was the manager, beginning 2005, of the BRC and RBR

LLCs.  As such, he ultimately controlled the business policies and practices of both BRC 

and RBR. However, he did so upon the advice of employees, accountants, attorneys and 

others.  In addition, significant actions, such as the purchase of a departing member‟s 

interest, or the sale of the company assets, were documented with the written consent of 

the members. 

7. J.M.T. signed all the contracts pertinent to the APA on behalf of

the Defendants, including but not limited to the APA, the Amendment, the Sublease, 

and the Indemnification Agreement.  The corporate formality of securing the consent of 



members was followed. 

8. Plaintiff would suggest that because J.M.T. “controlled” the

transaction that the corporate entity, the LLC, should be disregarded.  Plaintiff‟s 

analysis is misplaced in this regard.  The issue for the Court is whether or not 

J.M.T. so disregarded the corporate entity that the acts of the LLC were in reality his 

personally, and therefore the obligations of the LLC should become his personally. 

9. The Court finds no instance where J.M.L. acted in any manner

other than in his capacity as Manager of BRC and RBR, and in his business capacity as 

President of T. Management, Inc.  It was incumbent on J.M.T., as manager of 

the LLCs,  to negotiate contracts, speak for the companies, plan business strategy, 

arrange financing, hire consultants, work with the companies‟ attorneys and 

accountants and, in this case, ultimately to negotiate the terms of the sale of 

the business assets. Further, J.M.T., as manager, was obligated to, and did sign the 

many contracts and documents necessary for the operation, and ultimately the sale 

of the assets of the businesses.  The Court concludes that none of those activities were 

done by J.M.T. in his personal capacity; rather he was acting for and on behalf of the 

Defendant LLCs in his capacity as manager. 

10. The Court has found no credible evidence supporting the conclusion that

J.M.T. received any personal gain from the APA, or any gain that might be 

considered to have been taken at the expense of the company‟s creditors.  To 

the contrary, because at the time of the asset sale the secured debt owed to GE and 

Great Southern exceeded the purchase price paid by Rib Crib Corporate, J.M.T. had to 

loan money, or contribute money from one of his other related entities to pay off the 

balance of the Great Southern secured loan for Topeka in order to obtain the release of 
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the security interest. 

11. The Court has found that J.M.T. did not use the corporate

structure to commit fraud, or for any other improper or illegal purpose.  In order to 

pierce the corporate veil, the plaintiff must establish that the “corporate cloak was used 

as a subterfuge to defeat public convenience, to justify wrong or to perpetrate fraud.”  

Fairbanks v. Chambers, 665 S.W.2d 33, 37 (Mo.App. W.D. 1984).  The Court 

finds no such conduct on the part of Defendant J.M.T. 

12. Plaintiff has suggested that the Defendant companies were without assets

after the APA transaction, and that somehow that undercapitalization would support the 

claim to pierce the corporate veil.  The Court concludes that there is no evidence 

supporting a conclusion that the Defendant companies were undercapitalized as such 

financial analysis is measured at the time the business is formed.  66, Inc. V. 

Crestwood Commons Redevelopment Corp., 998 S.W.2d 32, 40 (Mo. banc 

1999).  The fact that a business comes to an end with no assets does not suggest it was 

undercapitalized at the outset, or that the corporate structure should be disregarded. 

13. The Court concluded as a finding of fact that the APA was negotiated as an

arm‟s length transaction, and that in any event the sale price for the Defendant LLCs 

was for fair market value.  Therefore, nothing about the financial amount of the 

transaction supports Plaintiff‟s claim to pierce the corporate veil. 

14. Similarly, the Court has found no evidence supporting the conclusion that

J.M.T. benefitted personally from the sale, except to the extent the business loans 

he had personally guaranteed were satisfied. The evidence supports this as 

common business practice, and by the terms of the Master Lease, Plaintiff was 

subordinate to these secured loans in any event.  To the contrary, the evidence supports 
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the conclusion that J.M.T. personally and/or through is other companies 

contributed additional capital to the Defendant LLCs so as to facilitate the payment 

of all final obligations of the LLCs.  There was no money owed to Plaintiff at the date of 

the APA closing as all rent payments and lease obligations were current. 

15. Plaintiff has suggested that Mr. R., by his conduct, should

also be held personally responsible for the obligations of the Defendant LLCs.  The 

Court concludes otherwise. 

16. There was no evidence offered or received that Mr. R. had or

exercised any ultimate control over the Defendant LLCs.  He was not a member of either 

Defendant BRC or RBR.  Likewise he was not an officer or employee of either company, 

nor was he accorded any executive or management authority in the operating 

agreements of either company.  Mr. R. did have a responsible position as the CFO of 

T. Enterprises, Inc.  Given his expertise in the subject matter, and his skill in 

financial analysis, J.M.T. relied on Mr. R. to assist in the analysis of the businesses in 

general, and in the evaluation and negotiation of the APA in specific. From time to 

time Mr. R. spoke to accountants, attorneys, the buyer, and occasionally landlords, 

including R.M., all in effort to carry out the duties and responsibilities assigned to him 

by J.M.T.  The Court finds nothing unusual or improper about Mr. R.‟s involvement 

in these activities, and nothing that supports a conclusion that he acted in any 

capacity other than as the CFO of T. Enterprises, Inc. 

17. The Court made findings of fact such that Mr. R. did not receive

any personal gain from the sale of the assets of Defendants BRC and RBR.  In 

addition, the Court made the finding that Mr. R. did not misrepresent the transaction 

to 52 
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Plaintiff. 

18. As all parties have advised the Court that piercing the corporate veil is an

equitable remedy, this Court now finds that it would be neither fair nor just to disregard 

the corporate entity and hold either Defendant J.M. T. or Defendant Mr. R. 

personally responsible for the obligations of the Defendant companies. 

19. With regard to Defendant J.M.T. and Defendant Mr. R., the Court

concludes Plaintiff has failed to offer evidence sufficient to support the claim to pierce 

the corporate veil. 

Defendants’ Right to a Reduction in Damages: 

1. Plaintiff previously made a claim against, and sued, Bold Ribs BBQ, Inc.,

claiming that Bold Ribs BBQ, Inc., engaged in a conspiracy with Defendants BRC and 

RBR to breach the lease agreement.   

2. That claim was settled with Defendant Bold Ribs for consideration in the

amount of Seventy-Five Thousand and oo/100 Dollars ($75,000.00).  Upon the 

settlement of the claim, the claim of conspiracy to breach the contract was dismissed as 

to all parties. 

3. Defendants have pled the fact of the separate settlement and suggest that

pursuant to Section 537.060, RSMo, they should be entitled to reduction in damages 

based on the settlement consideration received by Plaintiff. 

4. There are particular, specific, and rigid pleading requirements necessary

before a defendant may establish the right to reduction.  Int’l Division, Inc., v. 

DeWitt and Assoc., Inc. 425 S.W.3d 225 (Mo.App. S.D. 2104).  However, in the case 

under consideration, at the conclusion of the evidence each party requested the Court 

amend their pleadings to conform to the evidence.  Each party made no objection, and 
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in fact consented to the other having that relief.  The Court granted the parties request.  

Therefore, the Court determines any pleading deficiency is cured by this amendment. 

5. The Court finds that Rib Crib Corporate and Defendants BRC and RBR

were alleged by Plaintiff to be joint tortfeasors and that the conspiracy claim asserted by 

Plaintiff was a tort, and that Plaintiff collected all or part of its damages for the tort from 

the settling party.  Therefore, if this Court were to award additional damages based on 

the tort of conspiracy, the Court would reduce those damages by the amount of the 

separate settlement. 

6. However, following receipt of the separate settlement consideration,

Plaintiff dismissed the tort claim as against all Defendants, and seeks no further 

damages based on that tort.  Therefore, no tort damages are awarded that would be 

subject to this reduction. 

7. The Court concludes that the damages for which the separate settlement

was paid were premised on the tortious conduct of the alleged conspiracy, conduct for 

which Plaintiff seeks no further recovery.  Therefore, no reduction of damages based on 

the separate settlement is granted. 
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JUDGMENT 

1. On the claim of Plaintiff against Defendant Bold Ribs Company, LLC and

Defendant Rogers Bold Ribs, LLC for breach of contract and breach of guaranty the 

Court finds the issues in favor of Plaintiff and against Defendants, jointly and severally. 

2. On the claim of Plaintiff against Defendants Bold Ribs Company, LLC and

Defendant Rogers Bold Ribs, LLC for breach of implied covenant of good faith and fair 

dealing, the Court finds the issues in favor of Defendants and against Plaintiff. 

3. On the claim of Plaintiff against Defendant Bold Ribs Company, LLC and

Defendant Rogers Bold Ribs, LLC for negligent and fraudulent misrepresentation 

and/or omission, the Court finds the issues in favor of Defendants and against Plaintiff. 

4. On the claim of Plaintiff against Defendant J.M.T. and

Defendant Mr. R. for piercing the corporate veil, the Court finds the issues in favor of 

Defendants and against Plaintiff. 

5. The Court awards monetary damages in favor of Premium Investments,

LLC and against Bold Ribs Company, LLC and against Rogers Bold Ribs, LLC, jointly 

and severally, in the amount of $1,538,728.86.  Interest shall accrue on the judgment 

amount as provided by law.  The Court awarded certain costs to Plaintiff as part of the 

assessment of damages.  Therefore, each party is now responsible for their own costs 

expended. 

Dated:___________________ 

___________________________ 
Michael J. Cordonnier 
Greene County Circuit Judge, Division 1 

10/9/2014




