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FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND DECISION 

 

This matter came before the Court for trial on August 8-9, 2017. 
Petitioners D.V.M. and A.M. (sometimes referred to as the D.V.M. and 
A.M.) appeared in person and with their attorney J.T.1 
Intervenor/Petitioners R.P. and C.P. (sometimes referred to as the R.P. and 
C.P.) appeared in person and with their attorney K.W.  Respondent D.M. 
appeared in person and without counsel. Respondent E.S. appeared in 
person and without counsel. Court appointed Guardian ad Litem D.D. 
appeared on behalf of the minor child E.E.M. 

 

The issues joined are the competing Petitions for Guardianship and 
Conservatorship filed by D.V.M. and A.M. and R.P. and C.P.  
Respondent D.M. and Respondent E.S., the natural parents of the minor, 
attended the trial and provided testimonial evidence for the Court, but 
neither advanced a petition for guardianship of their minor daughter. 

 

The Court heard the testimony of twelve witnesses in the case, 
together with documentary evidence and the observations of the 
experienced Guardian ad Litem. In addition the Court considers the 
capable argument of counsel on the issues presented. No motion was filed 
pursuant to Rule 73, therefore no comprehensive findings are required. 
However, the Court now makes certain written findings and conclusions so 
the parties may have an understanding of the basis for the Court's 
determination.  The Court has considered all the evidence presented, but 

 

1  The minor child E.E.M. is the natural daughter of D.M. and E.S. While the minor child and her 
mother share the same surname as Petitioner's, there is no familial or biological relationship. 



 

 

 

 

 

 

 

 

makes no attempt to address the considerable evidentiary detail in the 
confines of these written findings. 

 

The Court has necessarily made determinations of credibility with 
regard to the testimony of witnesses. In considering the weight and value 
of the testimony of any witness, the Court considers the appearance, 
attitude and behavior of the witness, the interest of the witness in the 
outcome of the case, the relation of the witness to any of the parties, the 
inclination of the witness to speak truthfully or untruthfully and the 
probability or improbability of the witness' statements. All findings of 
credibility and determinations of fact not otherwise stated should be 
considered to have been made as consistent with this decision and 
Judgment. 

 

FINDINGS  OF FACT 

 
As relevant background, E.E.M. was born July 25, 2015. She is the 

natural daughter of D.M. and E.S. 
No disrespect or familiarity is intended. D.V.M. and A.M., who 

have no biological relation to D.M. or E.E.M., came into contact with 
E.E.M. through a series of events that will be later discussed. Of marked 
importance is their having been awarded Temporary Guardianship after a 
hearing on April 20, 2016. Based on that award, the D.V.M. and A.M. have 
had primary physical custody of E.E.M. since that date, and for almost 
two months prior. C.P. is the mother of E.S., and the biological 
grandmother of E.E.M. R.P., spouse of C.P., is step-father of E.S.  
R.P. and C.P. have other children that are half siblings to E.S., and 
therefore related to E.E.M. 

 

At the hearing for temporary guardianship conducted April 20, 2016 

the Court was presented with only the petition of the D.V.M. and A.M. 
for guardianship. Additionally the Court was presented with the 
"Affidavit of Unknown Paternity" of each D.V.M. and A.M. attesting that 
each had no information as to the identity of the child's father, and after a 
diligent search could not obtain the address for the missing father. Based 
in substantial part on this information, the Court awarded temporary 
guardianship of E.E.M. to the D.V.M. and A.M. 
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The testimony presented at trial supports the Courts conclusion that 
the identity of  E.E.M.’s father was never in question, was known to 
several persons, should have been known to still others, and could 
have been known to anyone who made inquiry. 

 

R.P. and C.P. first learned of  E.E.M. sometime prior to the hearing 
on permanent guardianship, scheduled for August 26, 2016. Even 
though E.S. had long known he was E.E.M.’s father, he was not quick 

to tell his parents about E.E.M. An unfortunate, but likely not unusual 
circumstance. R.P. and C.P. appeared in person at the hearing without 
counsel, advised the Court that C.P. was the paternal grandmother, and 
requested the matter be continued so they could seek the advice of 
counsel. That request was granted. 

 
Soon thereafter R.P. and C.P. intervened and filed their own Petition 

for Guardianship. In similar time frame, R.P. and C.P. also filed a petition 
for third-party custody in the family court division. D.V.M. and A.M. 
filed a counter petition for third-party custody in that same case. Due to 
some perceived, and likely genuine uncertainty in the law applicable to 
thirdparty custody, the case remains pending in the family court. 
However, during the pendency of the family court matter, R.P. and C.P. 
have been granted limited, but increasing temporary contact with E.E.M. 

 

To understand how D.V.M. and A.M. got involved with E.E.M., the 
Court was presented with several witnesses. On the date of E.E.M.’s  
birth, D.M.’s friend J.S. was present. They were of such friendship that 
J.S. was allowed to "cut the cord" after the birth. In addition, J.S. is 
married to D.S., and D.S. is the father of 5 year old D. that is also D.M.’s 
child. There was no formal custody arrangement so D.M. kept D. part of 
the time, and D.S and J.S. kept him part of the time. 

 

Unfortunately, D.M. herself tested positive for non-prescribed drugs 
at the time of E.E.M.’s birth. That is important only because the Children's 
Division was contacted and investigator J.J. came to the hospital and 
conducted a 'newborn in crisis' investigation. J.J. concluded it was safe to 
leave E.E.M. in the care of D.M., and the Children's Division provided no 
further services. J.S. was thereafter referred to as a 'collateral contact' for 
D.M. and E.E.M.
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D.M. knew the identity of E.E.M.’s father was E.S. and had advised 
E.S. of her pregnancy before the birth. However, E.S.’s name does not 
appear on E.E.M.’s birth certificate because D.M. recalls the hospital 
personnel telling her he would have to be present in person and sign for 
that to occur. 

 

In the early months following E.E.M.’s birth, D.M. was challenged 
by her own circumstances and had discussions with J.S. about the 
possibility of J.S. and D.S. perhaps adopting E.E.M. By at least September 

2015, J.S. was aware of the identity of E.E.M.’s father and had tried to 
contact E.S. via Facebook to consider adoption. J.S. later decided she 
was not interested in adopting E.E.M., but did periodically continue to 
assist with child care of both E.E.M. and D. 

 

A.M. is the sister of J.S.  D.V.M. and A.M. first   met 

E.E.M. at a family birthday party in October 2015. They were generally 
aware then that J.S. had in the past, or still was, considering adopting 
E.E.M. At some point later the possibility of the adoption of E.E.M. by 
D.V.M. and A.M. was discussed between J.S. and A.M. D.V.M. was 
initially reluctant as he has grown children, and grandchildren from a 
previous marriage. However, A.M. did not have biological children, so 
D.V.M. did not stand in the way, and later supported the effort. D.M. was 
never part of any discussion of adoption by D.V.M. and A.M., and has 
never said or inferred to anyone that she would agree to that adoption. 

 

At that point A.M. befriended D.M. The Court reviewed many written 
text messages between A.M. and D.M., dated December 2015 and January 
2016, all to the  general effect of A.M. suggesting to D.M.  the she would 
help her  and E . E . M . with day care and other needs.   The Court 
concludes that by that time A.M. was already planning on trying to adopt 
E.E.M. as her own. 
 

On February 23, 2016, A.M. was repeatedly texting D.M. about 
having D.M. sign a will so that if something happened to D.M., E.E.M. 
would go to A.M. A.M. advised D.M. "If something happens to you, E.E.M. 
goes to the state. Don't want that."  A.M. texted many times about signing 
other papers so D.V.M. and A.M. could make other decisions about, and on 
behalf of E.E.M. A.M. even suggested D.M. should meet her at a 
McDonalds so the papers A.M. had prepared could get signed and notarized 
by her mother in law.  All the while, A.M.’s texts would 
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explicitly assure D.M. that D.V.M. and A.M. were not trying to take from 

her. 
 

As late as February 23, 2016 A.M. texted D.M. stating "I gave you 
my word in the beginning that we would not try and take E.E.M. I don't go 

back on my word ever." On February 24, 2016, A.M. offered to take the  
kids, D. and E.E.M. to give D.M. a little relief and give D.M. time to search 
for a job. D.M. agreed, so long as A.M. would not then give D. over to 
J.S. and D.S. Based on that assurance, A.M. and D.M. met and A.M. took 
the two children. 

 

The Court finds that by February 24, 2016, if not before, A.M. had 
determined never to return E.E.M. to her mother. J.S.’s testimony 
confirmed that by February 24, 2016, her sister, A.M., intended to adopt 
E.E.M. 

On February 25, 2016, A.M. delivered D. to J.S., which D.M. 
specifically did not want, and together A.M. and J.S. went to the 
Children's Division and made a complaint, later termed a hotline, about 
D.M. They met with the same J.J. that responded to the hospital when 
E.E.M. was born. A.M. and J.S. reported the "threats of severe neglect," 
and that the mother (D.M.) "has been unable to be located." That statement 
was patently untrue when made. Based on the report of A.M., J.J. of the 
Children's Division devised a safety plan stating that E.E.M. would stay in 
the care of D.V.M. and A.M. 

J.J. made some effort to contact D.M., and left one or more phone 
messages. That alerted D.M. to the Children's Division involvement. The 
Court reviewed many texts between D.M. and A.M. dated February 25, 
2016, andf ollowing. Most involve D.M. [desperately] trying to find out 
what happened to her children and why. A.M. feigned ignorance stating 
that the Children's Division had contacted her and D.V.M., that she had "no 
idea" and that she "honestly" did not know what was going on, but that J.J. 
had told them a safety plan was in place and  they should keep E.E.M. 
A.M. told D.M. in texts "D.V.M. and I have been told almost nothing" and 
"[W]e have been instructed by DFS caseworker/investigator that all 
correspondence was to go through J.J. at DFS." A.M. testified she lied to 
D.M. because J.J. instructed her to. 
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D.M. recalls, and the Court now finds, that each A.M. and J.J., told her 
that because of the safety plan she could not see, or retrieve her children or 
she would be arrested. While that was not the truth, as a safety plan carries 
no such weight, D.M. had no way of knowing that. Also, D.V.M. is a peace 
officer serving as a park ranger and often wore a unifonn, and while the 
Court finds he never personally misrepresented his authority, A.M. did on 
occasions refer to him as a deputy sheriff. 

Thereafter D.M. was denied all access to E.E.M. by D.V.M. and A.M.  At 

the same time A.M. was frequently using the word "adoption" in reference 

to E.E.M. Still later Amanda posted pictures of E.E.M. on  her Facebook and 

referred to E.E.M.as her daughter.  Still later A.M. went so far as to claim 
E.E.M.as her daughter, a dependent on her 2016 U.S. Tax Return. 

 

Three weeks later D.V.M. and A.M. filed their Petition for Appointment of 
Guardian of the Person and Conservator of the Estate of E.E.M. At the same 
time they filed a Petition for Emergency Temporary Order Appointing 
Guardian. In support of that Petition D.V.M. and A.M. signed the Affidavit of 
Unknown Paternity attesting to their lack of knowledge of the father, and 
confirming  their  diligent  search. 

 
The Court now finds that, as to the attestation of A.M. only, the 

affidavit was false when made, and her testimony on the subject since that 
time and through trial remained false. A.M.’s sister, J.S. readily testified that 
she had long known who the father was, and while she did not admit that she 
told A.M., she agreed that she would have told A.M. of E.S. if she had been 
asked.  The same is true with D.M., as she always knew who the father was 
and no evidence was presented but that she truthfully answered any time she 
was asked. The Court finds it improbable to the point of nonbelief that with 
A.M. designs on adopting E.E.M. she did not ask her sister who the father 
was.  Finally, both A.M. and D.M. recounted a time in January 2016 when 
they both accompanied to the pediatrician's office. D.M. testified the identity 
of the father was discussed with the doctor in front of A.M. on that medical 
visit. 

 

Because the issue of honesty and credibility is central to this case, 
A.M. was cross examined about her own personal criminal convictions. 
Ordinarily the Court would accord little weight to past convictions, 
especially if they are long past and the person is otherwise amended. 
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However, at least two of A.M.’s four convictions were for felonies, one for 
the felony of forgery, and the other for fraud. She pled guilty to these crimes, 
was placed on probation, but later had her probation revoked based on her 
conduct.  These crimes speak uniquely to a person's lack of honesty and 
willingness to deceive as a means to an end. The law allows these convictions  
to be considered when assigning credibility of a witness. 

 

The Court was, and is, very concerned about this issue of lack of 
candor to the Court. Because of A.M.’s lack of candor, the Court did not 
have the truth at the time of the hearing on temporary guardianship. Had 
the truth been revealed, E.S. would have been notified, and almost 
certainly R.P. and C.P., C.P. being the paternal grandmother, would have 
come forward. The Court cannot speculate on what decision would have 
been made had that occurred, but the Court was denied the opportunity to 
make the best decision based on all the true facts because of the conduct of 
A.M.. 

 
J.J., investigator for Children's Division testified in the trial. She 

also presented her testimony at the hearing on the temporary 
guardianship.  J.J. acknowledged she was aware from her experience 
that the Court would have an important interest in knowing who 
E.E.M.’s father was. When squarely asked, J.J. testified that she did 
nothing in effort to learn who E.E.M.’s father was. J.J. acknowledges 
having spoken directly with D.M., both at the time of E.E.M’s birth, 
and then February 25-26, 2016, after she met with A.M and J.S., her 
designated collateral source. She claims at no time did she ask anyone 
who the father was, specifically denying asking either D.M. or J.S.  
We now know that both knew that information and would have revealed it 
if only they had been asked. The Court concludes that J.J. either knew, or 
should have known, the identity of E.E.M.’s father. 

 
In contrast, D.M. testified that when she first met J.J., in the 

hospital at the time of E.E.M’s birth, J.J. interviewed her using a form. 
D.M. recalls at that time being asked by J.J. who E.E.M.’s father was. It 
is difficult to imagine a form used by a Children's Division investigator to 
interview a new mother about a newborn in crisis, which does not solicit 
as an initial inquiry the identification of the parents. The Court is satisfied 
D.M. revealed to J.J. who the father was. 
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E.S. appeared for trial well dressed and articulate. E.S. never denied 
he is the father of E.E.M. At the time of E.E.M.’s birth, and for some time 
prior, he had no contact with D.M. However, when D.M. identified him as 
the father he cooperated with the state and his paternity was confirmed. 
Admittedly he was not so quick to reveal E.E.M.’s existence to his mother.  
E.S. had no actual notice of the hearing for temporary guardianship 
therefore did not  attend. 

 

E.S. was however contacted at some point by A.M. He was then 
living with his girlfriend in Polk County and had never seen E.E.M.  

E.S.recalls A.M. saying "Me and my husband want your daughter, 
can we have her?" A.M. wanted E.S. to sign a consent for D.V.M. and 
A.M. to gain guardianship.  E.S. testified that A.M. advised him that her 
husband  was a deputy sheriff and that she had used her husband's work 
computer to "look him up." A.M. then advised E.S. that there were 
warrants out for his arrest, and he could not come to Greene County or he 
would be put in jail. Finally, A.M. advised E.S. that if he ever wanted to 
see his daughter he must sign over his rights. E.S. recalls being very scared 
about both the prospect of being arrested and going to jail, and also the 
prospect of never seeing his daughter. 

 

In May 2016, A.M. met E.S. outside a bank in Bolivar. She had 
E.E.M. with her and let E.S. see her for a few minutes in the parking lot. 
She then took E.S. into the bank and he signed the written consent she 
had prepared before a notary. Eric was never again permitted by D.V.M. 
and A.M. to see E.E.M. He has however come to know E.E.M., and bond 
with her, as a result of the temporary contact time gained by R.P. and C.P. 

 

A.M. testified that E.S. "wanted" to sign the consent to guardianship 
telling her that his mother [C.P.] was vindictive and he did not want her to 
have his daughter. In addition, A.M. relates that E.S. told her that R.P. 
would never have anything to do with his [E.S.’s] children. 

 

E.S. testified that neither of those statements, nor anything similar, 

were ever made and that they are untrue. E.S. relates that he has a good 

relationship with his mother and with his step-father R.P. R.P. and C.P. 

have been together since E.S. was five years old. Of most importance 

E.S. gave witness to the home environment E.E.M. enjoys when she is 

with R.P. and C.P. He is also grateful R.P. and C.P. allow him to see 

E.E.M. whenever they have her and include him in family events. E.S. is 

fearful, but confident, that if D.V.M and A.M. gain guardianship they 
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will deny him all contact with E.E.M., as they have thus far. E.S. 

currently has a low paying job and other challenges such that he admits 

he cannot take on full time care of E.E.M. He hopes that will change in 

the future. When asked if he was "unwilling and unfit" to care for E.E.M., 

E.S. states "I am not unwilling, but I am unfit." The Court found E.S. 

credible in all respects. 

 

D.M. testified on many issues of relevance in the matter.  At the  time  
of the temporary guardianship hearing she was opposed  to D.V.M. and A.M.  
having guardianship  for several  reasons,  the  most important of which  is 
they would not allow her any contact with E.E.M. D.M. is of limited 
education, having not successfully completed high school. She is only 
periodically employed, generally at low paying jobs and is challenged by 
substance abuse. Perhaps her own demographic made D.M. susceptible to 
manipulation. The Court makes no further  specific finding  in this regard. 

 

In effort to demonstrate D.M. herself misled the Court as to who the 
father was, reference was made to a statement she made during the 
temporary guardianship hearing when responding to an inquiry. D.M. 
stated "...my daughter doesn't have a dad, so I wanted her to have more 
family..." D.V.M. and A.M. suggest that statement should be 
interpreted as D.M. denying knowledge of who E.E.M.’s father is. The 
Court concludes otherwise. Simply put, there are many single mothers 
raising children without a dad. That does not mean those children don't 
have fathers, or that the mothers do not know who the fathers are. 

 
D.M. bonded with E.E.M.  f rom her  birth on.  D.M., with  the 

assistance of her  own mother, was the  primary caretaker of E.E.M. until 
February 23, 2016 when A . M .  took E.E.M. and the  safety plan was drawn 

on February 25, 2016.  She was then denied, by D.V.M. and A.M., all contact 
with E.E.M. until R.P. and C.P. filed the custody case in family court and 
obtained limited temporary contact. R.P. and C.P. have shared that visitation 
time with D.M. so she could maintain her  relationship with E.E.M. In  
addition, D.M. is the mother of D., E.E.M.’s half-brother. D.M. expects that if 
D.V.M. and A.M. are awarded guardianship of E.E.M., then E.E.M. can 
maintain the already established  relationship with  D.  While D.M. 
acknowledges she herself  is not  presently  fit to care for E.E.M. full time, she  
now desires that the guardianship of E.E.M. be placed with R.P. and C.P. 
stating "I know they love her" and 'they are her family." 

 
D.V.M. and A.M. each testified as to the home they have provided for 

E.E.M. and the bonding that has occurred between E.E.M. and each of them. 
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The Court finds that D.V.M. and A.M. have provided a safe environment , and  
meet all  her basic needs.   The description each  provided  about living 

with E.E.M. persuades the  Court that they genuinely love her and would 
provide a good home for her. At the present time, each D.V.M. and A.M. 
work outside the home and would expect to place E.E.M. 
with a sitter or daycare during the work day. 

 

As to D.V.M. specifically, the Court is persuaded he was unaware of 
the texting between A.M. and D.M., and the circumstances of how E.E.M. 
came to live with them. Likewise he was unaware of E.S. ever wanting, but 
being denied the opportunity to see E.E.M. As to fostering relationships for 
E.E.M., D.V.M. and A.M. have included E.E.M. in their family but have 
obstructed all efforts to include the parents, D.M. and E.S.  The Court 
is persuaded A.M. desires to adopt E.E.M., and E.E.M. having a relationship 
with her parents would run contrary to that end. 

 
R.P. and C.P. each testified as to the home they have provided for 

E.E.M., and  the bonding that has occurred between E.E.M. and each of them. 
The Court finds that R.P. and C.P. have provided E.E.M. a safe environment, 
and meet all her basic needs. The description each provided about living 
with persuaded the Court that they genuinely love her and would provide 
a good home for her. At the present time, C.P. works three days a week 
and R.P. is a firefighter scheduled for retirement in March 2018 or earlier. 
If there are times they are both working they expect to use daycare 
service. 

 
Each R.P. and C.P. acknowledge the importance of 

E.E.M. interacting with family.  Thus, they have made E.E.M.’s parents, D.M. 
and E.S. welcome to visit her. Likewise they   have welcomed E.E.M.’s maternal 

grandmother, Denise , to visit and have included her in family events for 
E.E.M. E.S. has two other children, a son and a daughter, that are half 
siblings to E.E.M.  and E.S. sees those children on weekends. E.E.M. will have the 
opportunity for a relationship with them through D.S. In addition R.P. and 
C.P. have teenage twins that live in the home and are now related to 
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E.E.M. Finally, E.E.M.  can continue her relationship with D., 
through D.M.. 

 

CONCLUSIONS  OF IAW 

 
The law applicable to this case is straightforward. Guardianship of a 

minor is governed by§ 475.045 RSMo. The statute simply states in 
pertinent part: 

 
"[T]he court shall appoint as guardian or conservator of a minor 
the most suitable person who is willing to serve and whose 
appointment serves the best interest of the child to a stable and 
permanent placement." 

 
Missouri law is replete with the admonition confirming that the 

importance of a good environment and stable home arc the most important 
considerations, and even more so than bonding. In Interest of J.L.H. 
647 S.W.2d 852  (Mo. App 1983). 

 

Placement with a relative is not identified in the statute for minor 
guardianship. In Re Brinckwirth's Estate, 186 S.W. 1048 (Mo 1916) 
"[T]hat all other qualifications being equal, and no specific reason existing 
to the contrary, the nearest relatives of the minors... are entitled to 
preference in the selection of a permanent curator..." More accurately 
stated, the law in Missouri is that, in the case of a guardianship of a minor 
there is a preference to be given a relative over a stranger when all other 
things are equal. In Re S.M. 938S.W. 2d 910 (Mo. App. 1997). When all 
evidence show the applicants truly equal, the family preference may be the 
tiebreaker.  In  Re D.E.B., 244 S.W. 3d 766 (Mo. App. 2008). 
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DECISION 

 

The Court, having considered all the evidence in the case, and 
concerned only with the appointment that serves the best interest of the 
child to a stable and permanent placement, finds the issues in favor of R.P. 
and C.P. 

 

While the Court finds both R.P. and C.P. and D.V.M. and A.M. 

would provide E.E.M. a stable and permanent placement, the Court does 

not find the applicants equal. Therefore the family preference did not 

weigh in the balance. 
 

The Court will enter a JUDGMENT APPOINTING CO-GUARDIAN"S 
OF MINOR and will direct the Clerk of the Probate Court to issue LETTERS 
OF CO-GUARDIANSHIP OF MINOR consistent with this decision.  The 
Court declines to appoint a conservator of the estate of the minor as the 
evidence  was  undisputed  that  she has no assets. 

 

 

Dated: August 18, 2017  
Michael J. Cordonnier 
Circuit Judge, Division 1 

Probate Judge 

Greene County Circuit Court 


