
IN THE CIRCUIT COURT OF THE COUNTY OF ST. LOUIS 
STATE OF MISSOURI 

Fl LED ASSOCIATE DIVISION 

SB, 
Plaintiff, 

) 

) 

) 

) 

) 

) 

) 

AUG O � 2017 

CIRCUIT CLERK, ST. LOUIS COUNTY 

Cause No.  
vs. 

Division No. 34 
JW, 

Defendant. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter is before the Court after a bench trial on July 7, 2017. The Court having 

considered the evidence presented, the credibility of the witnesses, relevant case law and having 

taken judicial notice of the Court's own tile, hereby makes the following findings of fact and 

conclusions of law. Any finding denominated as a finding of fact that should be considered a 

conclusion of law shall be considered a conclusion of law. Any finding denominated as a 

conclusion of law that should be considered a finding of fact shall be considered a finding a fact. 

FINDINGS OF FACT 

1. On February 8, 2016 and in September 2016 Plaintiff, SB and Defendant, JW  entered

into a 

commercial lease regarding premises located at  Road. 

2. The lease was for one year commencing on February 3, 2016 and ending February

2,2017. ·. 

3. The intended use of the premises was for "general office use" and a "bar-grill."

4. The rent agreed to by the parties was $2,500.00 per month.

5. The lease provided that JW "shall submit a first and last month's rent 

at lease execution." 



6. There was no credible evidence that JW paid SB first and

last month's rent. 

7. SB testified that he received $21,500.00 as rent from JW.

8. As rent under the lease, JW owed $30,000.00.

9. It is credible that SB gave JW three months credit for rent at 

a rate of$2,500.00 per month which totals $7,500.00 given that JW began paying rent in May 

2016. 

I 0. As a result JW owed $22,500.00 as rent under the lease, 

I I. JW owes $15,000.00 as rent for February through July 2017. 

12. No credible evidence was adduced to support that JW prepaid rent in

the amount of$21,500.00. 

14. JW visually inspected and walked through the premises prior to

entering into the lease with SB. 

15. JW has continuously occupied the property and never abandoned the

property since February 8, 2016. 

16. The lease provides that repairs and alterations deemed necessary by the Lessee

JW "shall be made by said Lessee at Lessee's cost and expense with the consent of Lessor ... " 

17. The lease provides that the Lessor SB "shall maintain the roof during the

term of this lease." Also, the Lessor (SB) "agrees to maintain all H.V.A.C. systems and keep 

them in good working order, and to repair them with comparable systems, should it be necessary, 

at his sole cost." 



18. The Lessor (SB) maintained the right to enter onto the "premises for the 

purpose of examining the condition thereof and making such repairs as Lessor may see fit 

to make." 

19. SB did not object to the repairs or alterations made by JW.

20. Based on the credible evidence, JW received the consent of SB 

 to make repairs and alterations of the property. 

21. SB does not owe JW for the repairs and alterations made to the premises as "all 

repairs and alterations deemed necessary by Lessee shall be made by said Lessee at Lessee's 

cost and expense ... " 

22. The lease provided that "all repairs and alterations so made shall remain as a part

of the realty." 

23. JW's failure to pay rent for his occupation of the premises resulted in

the filing of this suit. 

24. SB's failure to maintain the roof and H.V.A.C. during the lease resulted

in JW filing counterclaims in this cause. 

25. The lease provides that attorney's fees and costs are recoverable if suit shall be 

brought by one party against the other party because of a default of any of the terms or 

provisions of the Lease. 

lease. 

26. Both SB and JW violated the terms and provisions of the

27. The roof leaked.

28. JW complained to SB on three to four times about the 

leaking roof. 



29. SB's application of liquid membrane to repair the leaks was ineffective.

30. JW had to utilize trash cans to catch the rain water.

31. JW's customers had debris from the roof fall into their drinks and on 

their food. 

32.Because of the leaking roof, JW lost customers and had to close his

business on some occasions. 

33. SB was to maintain the H.V.A.C. in good working order.

34. JW had to utilize fans to keep the premises cool.

35. SB failed to maintain the roof and H.V.A.C. during the term of the lease.

36. JW failed to pay $1,000.00 that he owed under the lease (February 

2016 to February 2017). JW paid $19,000.00 from February 2016 through January 2017. JW 

paid $2,500.00 from February 2017 through March 2017. 

37. The concept of implied warranty of habitability does not apply to commercial

property and leases. 

38. SB's obligation under the lease is limited to maintenance of the roof. Also, the 

Lessor (SB) is to maintain and keep the H. V .A.C. in good working order. Further, Lessor 

(SB) is to maintain all asphalt and grass areas. 

39. SB made demand upon JW for past due rent by filing his

petition for rent and possession seeking past due rent and possession of the premises. 

40. JW failed to prove that SB committed fraud in the

inducement. 

41. SB agreed under the tease that "Lessee shall have peaceable possession,

use and enjoyment of the premises without the interference from any third person or party." 



42. A raccoon entering the premises through the roof or through the ductwork that was

not maintained by SB impeded JW from having peaceable possession, use and enjoyment of 

the premises and constituted a breach of the contract by SB. 

43. The falling ceiling resulted in debris on the bar, in customers' drinks and food. As

a result JW did not have peaceable possession, use and enjoyment of the 

premises and constituted a breach of the contract by SB. 

44. JW lost customers and had to close his business due to rain water and a raccoon

coming into the building and because of the H.V.A.C. not being maintained in good working 

order. 

45. JW obtained an occupancy permit and liquor licenses from the State

of Missouri and the City of . 

46. Neither party requested to have the lease declared null and void.

47. No credible evidence was adduced to support that SB allowed JW 

 to occupy the premises rent free for 12 months. 

48. JW was knowledgeable about bar ownership and the requirements

for opening a bar as he owns another bar. 

49. There existed a month to month tenancy from February 2017 to the present.

50. JW paid $7,000.00 into the registry of the court on July 3, 2017.

51. JW paid $2,500.00 into the registry of the court on July 7, 2017.

52. These amounts were paid pursuant to Court order. 

CONCLUSIONS OF LAW 

In order for Plaintiff to be successful in a rent and possession suit, he must prove 

the terms of the lease, the amount of rent due, that payment has not been made and that demand 



has been made. Northwest Plaza, LLC v. Michael-glen, Inc., I 02 S.W.3d 552, 558 (Mo. App. E. 

D. 2003). Here the parties entered into a one year lease for $2,500.00 per month. JW has 

failed to pay all rent due. SB made demand for payment of past due rent and possession on 

JW. JW owes rent to Plaintiff. Plaintiff is entitled to possession of the property located at  

, Missouri  

To succeed on a claim for fraud in the inducement a claimant must prove the following 

elements: (I) a representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of 

the falsity or his ignorance of the truth; (5) the speaker's intent that his representation be acted 

upon; (6) hearer's ignorance of the falsity; (7) his reliance on the truth of the representation; 

(8) the hearer's right to rely on the representation; and (9) the hearer's subsequent and 

proximate injury. Banko/Kirksville v. Small, 742 S.W.2d 127, 131 (Mo. bane 1987). Fraud is 

never presumed and when fraud is alleged the burden of proof as to each element falls upon 

the party asserting the fraud. Harper v. Calvert, 687 S.W.2d 227,229 (Mo. App. 1984). Failure 

to prove every element of fraud is fatal to the claim for fraud. Id at 229 

In the instant case, Defendant failed to prove each of the elements for fraud in the 

inducement. The Defendant walked through the building prior to leasing it. The Defendant's 

experience in operating another bar negates any claim by Defendant that he is ignorant of the 

condition of the building or what was needed to obtain an occupancy permit. Thus, it is 

unnecessary for the court to consider the other elements necessary to prove fraud in the 

inducement. The Defendant's claim of fraud in the inducement is unsupported by his pleading 

and by the evidence. 



The implied warranty of habitability is inapplicable to commercial leases. Koolman v. 

Kaye, 744 S.W.2d 898 (Mo. App. E.D. 1988); Delling v. Edelbrock, 671 S.W.2d 265 (Mo. bane 

1984. As a matter of law, Defendant's claim for breach of implied warranty of habitability fails. 

The usual contract remedies are available to the tenant in the event that a provision of the 

lease contract is breached, including damages, ... Id. at 270. "Therefore, a tenant may be 

entitled to compensation for a loss which is the natural and direct consequence of the breach of a 

lease .... " Jaron Corp. v. Pellet, 866 S.W.2d 897, 902 (Mo. App. 1993). Contract rules of 

construction are used in construing lease terms. Howe v. ALD Servs., Inc., 941 S.W. 2d 645, 650 

(Mo. App. 1997). In the case at bar, the lease imposed an undisputed duty on the SB to repair 

the roof and the H.V .A.C. The lease states that SB "shall maintain the roof during the term 

oftbis lease." Also, SB agreed to "maintain all H.V.A.C. systems and to keep them in good 

working order, and to repair them with comparable systems, should it be necessary, at his sole 

cost." Further, the lease provides that "lessee shall have peaceable possession, use and 

enjoyment of the premises without the interference from any third person or party." 

It is clear that the lease requires that SB maintain the roof and H.V.A.C. Also, the lease 

states that JW would have peaceable possession, use and enjoyment of the premises without 

the interference from a third person or party. Here, a raccoon coming from the roof or 

ductwork interfered with JW's peaceable possession, use and enjoyment of the premises. 

To make a submissible case on a claim of breach of contract, the party alleging a breach 

must prove: (I) the existence of a valid contract; (2) the rights and obligations of each party; 

(3) 



a breach; and (4) damages. Howe, 941 S.S.2d at 650. Every fact essential to liability must be 

supported by substantial evidence. Id. 

In the instant case, there was a contract between the parties and SB was obligated to 

maintain the roof and the H.V.A.C. Also, SB was to ensure that JW had peaceable possession, 

use and enjoyment of the premises without the interference from any third person or party. The 

fact that JW had to put trash cans throughout the premises because of the many leaks is 

evidence that SB and failed to maintain the roof. Also, SB's testimony that JW complained to 

him about the roofleaking on three to four occasions provides additional evidence that the 

roof was not properly maintained. Further, the fact that JW had to put fans all throughout the 

premises to keep it cool is evidence that the H. V.A.C. was not maintained in good working 

order. In addition to the leaking roof, the H.V.A.C. not perfonning properly, there was evidence 

that JW was not allowed to peaceably enjoy the premises when a raccoon entered the building 

through the roof or duct work. JW testified that he was unable to have his business operational 

at all times due to the problems with the roof and H.V.A.C. Further, there was evidence that the 

roof fell onto the bar, into patrons' drinks and on their food. 

It is a fundamental concept of contract law that nominal damages are available where a 

contract and its breach are established. Carter v. St. John's Regional Medical Center, 86 S.W.3d 

I, 12 (Mo. App. S. D. 2002). Proof of existence of a contract and its breach make a submissible 

case on damages, no matter whether actual damages have been proven. Id. "Nominal damages 

are damages awarded as recognition of breach of duty owed to plaintiff and not as a measure 

of compensation for loss or detriment suffered; they are allowed when legal right has been 

invaded but no actual damages were suffered or proved or when there is no evidence from 

which value of 



the damages may be ascertained." Clark v. Beverly Enterprises-Missouri, Inc., 872 S.W.2d 522 

(Mo. App. W. D. 1994). The existence of a contract has been proven and SB's breach has been 

proven. However, JW did not provide the court with a means by which to ascertain damages in 

this case. Accordingly, nominal damages are appropriate in this instance. 

An unjust enrichment has occurred when " a benefit conferred by plaintiff on defendant; 

the defendant's appreciation of the fact of the benefit; and the acceptance and retention of the 

benefit by the defendant in circumstances that would render the retention inequitable." Howard 

v. Turnbull, 258 S.W.3d 73, 76 (Mo. App. W.D. 2008). Implied contract claims such as unjust 

enrichment arises only where there is no express contract. Lowe v. HIil, 430 S.W.3d 346, 349 

(Mo. App. W.D. 2014). In the present case, JW's unjust enrichment claim fails for two reasons. 

First, there is an express contract between the parties. Accordingly, the theory of unjust 

enrichment is unavailable to JW in this case. Secondly, the lease is clear that JW was allowed 

to make "all repairs and alterations deemed necessary by Lessee shall be made by said Lessee at 

Lessee's cost and expense ... " Also, the lease provided that "all repairs and alterations so made 

shall remain as a part of the realty." As a result, the contract does not provide for recovery to 

JW for the alterations and repairs he did to the premises. 

The American Rule provides that each party is to bear the expense of his own attorney's 

fees. City of Cottleville v. St. Charles County, 91 S. W. 3d 148, 150 (Mo. App. E.D. 2002). The 

exception to the American Rule permits a successful litigant to recover attorney's fees when a 

contract provides for recovery. McClain v. Papka, 108 S. W.3d 48, 54 (Mo. App. E. D. 2003). 

"If a contract provides for the payment of attorney's fees in the enforcement of a contract 

provision, the trial court must award them to the prevailing party." White v. Marshall, 83 S. W. 

3d57, 63 (Mo. App. W. D. 2002) citing Howe v. ALDServs., Inc., 941 S.W.2d 645,652 (Mo. 



. . . 

App. E. D. 1997). The prevailing party is the party that "obtains a judgment from the court, 

regardless of the amount of damages." Brooke Drywall of Columbia, Inc. v. Building Constr. 

Enters .. Inc .• 361 S. W. 3d 22, 27 (Mo. App. W. D. 2011). 

The parties contract provides as follows: ATTORNEYS FEES AND COSTS: In case 

suit shall be brought by one party hereto against the other party hereto because of a default 

of any or the terms or provisions of this Lease, all expenses Incurred therefore by the 

prevailing party, including their reasonable attorney fees, shall be paid by the non

prevailing party. 

As set forth above, the court finds that SB prevails on his petition. However, the court 

finds in favor of JW on his claim for breach of contract. As a result each party will be 

considered a prevailing party. 

ORDER AND JUDGMENT 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment is hereby 

entered in favor of Plaintiff SB and against Defendant JW on Plaintiffs Petition and on Counts 

I, II and IV of Defendant's Counterclaims. WHEREFORE, IT IS ORDERED, JUDGED AND 

DECREED that Plaintiff SB have and recover from Defendant JW as follows: 

Possession of the following described property:  Road, , 

MO . Execution stayed for ten (10) days from date of this Judgment. 

Judgment is entered in favor of Plaintiff SB and against Defendant JW in the amount 

of$16,000.00 for rent. 

The Court further orders that the $9,500.00 paid into the court registry by Defendant JW 

be released to Plaintiff SB's attorney as payment against the Judgment herein entered. 



. . 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment is hereby 

entered in favor of Defendant JW and against Plaintiff SB on Defendant's Counterclaim Count 

III in the amount of$1.00. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED each party is a prevailing 

party and shall bear his own expenses and attorney's fees. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant's Request 

for Findings of Facts and Conclusions of Law filed on July 11, 2017 is hereby DENIED. 

Court costs to be taxed against the parties equally. 

()(f -0 t.f -,, 7 

Renee D. Hardin-Tammons, Judge, Div.34 Date 




