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Petitioner, KM's driving privileges were suspended pursuant to Mo. Rev. Stat. 

Ann. §302.505, and he filed a Petition for Trial de Novo on August 21, 2016. The case was 

called for trial on March 29, 2017. Petitioner appeared by counsel, DC. Respondent appeared by 

counsel, SB. 

After requesting Findings of Fact and Conclusions of Law, the Respondent's Exhibits A, 

B, C, and D were offered into evidence. Petitioner objected to the following information found in 

Exhibits A, C, and D.: (1) admission of the Horizontal Gaze Nystagmus due to lack of 

foundation, (2) preliminary breath test results regarding anything other than a positive or 

negative presence of alcohol under State v. Morgenroth, 227 S.W.3d 517, 522 (Mo. App. 2007); 

(3) admission of the result of the chemical breath test under Mo. Rev. Stat. Ann.§ 577.037; and

(4) generally to any evidence learned after the arrest when determining probable cause.

The Court sustained Petitioner's fourth objection, and admitted the remainder of Exhibits 

A, C and D subject to Petitioner's continuing objections. Exhibit B was admitted without 
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objection. Petitioner offered no evidence. Officer LB of the  Police 

Department testified. 

The parties have consented to this Court's entry of its Findings of Fact and Conclusions 

of Law more than 30 days after the Court took the matter under submission. 

FINDINGS of FACT 

Respondent, the Director of Revenue, bore the burden of proving by a preponderance of 

the evidence that (1) Petitioner was arrested upon probable cause to believe he was driving a 

motor vehicle while intoxicated, and (2) he was driving with a blood alcohol content ("BAC") of 

.08% or higher. Mo. Rev. Stat. Ann. § 302.505 (2017); Lord v. Director of Revenue, 427 S.WJd 

253,256 (Mo. App. E.D. 2014). The facts as found by the Court are as follows: 

1. Probable Cause for the Arrest

Officer LB of the  Police Department initiated a traffic stop of 

Petitioner at 2:31 a.m. on May 29, 2016, based upon her observations that Petitioner sped in 

excess of75 miles-per-hour in a 60 mile�per-hour zone, sped in excess of 65 miles-per hour in a 

50 mile-per hour construction zone, weaved and swerved across lanes, and failed to use his tum 

signal. After making contact with Petitioner and identifying him by his Missouri Driver License 

as KM, LB detected a moderate odor of intoxicating beverage emitting from the vehicle and 

asked if Petitioner had been drinking. Petitioner responded, "We've been out since 10:00 p.m." 

LB then administered an Alphabet Test, during which she noticed that the Petitioner's speech 

was slurred. LB also observed that Petitioner's eyes were bloodshot, glassy, and staring. LB then 

asked Petitioner to participate in a series of field sobriety tests, and Petitioner agreed to do so. 
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LB asked Petitioner to submit to a Horizontal Gaze Nystagmus ("HGN"). LB next asked 

Petitioner whether he had any medical conditions that would prevent him from performing the 

field sobriety tests, and he stated that he did not. LB then administered the Walk-And-Tum and 

One Leg Stand to Petitioner. LB detected that Petitioner displayed five out of eight possible 

clues of impairment on the Walk-And-Turn, and two out of four possible clues of impairment 

on the One Leg Stand. LB testified that Petitioner failed to perform the turn as instructed and was 

staggering. 

The dash camera video ("video") footage confirms that Petitioner's motor vehicle 

swerved over the dashed lane line and onto the fog line. Petitioner's slurring and the condition 

of his eyes cannot be confirmed or refuted from the video. The video noticeably depicts 

Petitioner swaying and losing his balance during the administration of the tests. Video admission 

also shows Petitioner stating "[w]e've been out since 10:00 p.m." and admitting his last drink of 

alcohol was "forty-five minutes [before the traffic stop]." 

During the pat down search prior to arrest, LB again smelled a moderate odor of 

intoxicating beverage emitting from Petitioner. 

LB then requested Petitioner's consent to perform the Preliminary Breath Test ("PBT"). 

Video admission shows Petitioner stating he would prefer not to take the test, and hesitating to 

do so, but he eventually consented. The result of the PBT was positive for alcohol. Petitioner 

was placed under arrest for Driving While Intoxicated. Upon arriving at the police station, LB 

advised Petitioner of the Missouri Implied Consent Law and his Miranda rights. Petitioner stated 

that he understood. Petitioner consented to submit a chemical breath test. 
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2. BAC of .08% or higher

Petitioner gave a breath sample on the lntox EC/IR II, Serial Number 12696, on May 29, 

2016 at 3 :23 a.m. LB completed the required operational checklist and administered the test on 

Petitioner. LBker held a valid Type III permit to operate the Intox EC/IR II used to test 

Petitioner's breath. The Intox EC/IR II used to test Petitioner's breath was inspected and 

maintained on May 5, 2016, by Officer MD; MD completed the Intox EC/IR II Maintenance 

Report. Defoe held a valid Type II permit to inspect, calibrate, perform field service and repairs 

on the Intox EC/IR II used to test Petitioner's breath. Petitioner's BAC reading from the Intox 

EC/IR II was .142%. 

CONCLUSIONS OF LAW 

1. Probable Cause for Arrest

This Court finds that there was sufficient evidence of probable cause to believe Petitioner 

was driving while intoxicated. "Probable cause exists when the facts and circumstances warrant 

a person of reasonable caution to believe that an offense has been or is being committed, based 

on the circumstances as they appear to a prudent, cautious and trained police officer." Walker v. 

Dir. of Revenue, 137 S.W.3d 444,446 (Mo. bane 2004). Further, there is a "vast gulf[that] 

exists between the quantum of information necessary to establish probable cause and the 

quantum of evidence required to prove guilt beyond a reasonable doubt" Wilcox v. Director of 

Revenue, 842 S.W.2d 240,243 (Mo. App. W. Dist. 1992); Brown v. Director of Revenue, 85 

S.W.3d 1, 4 (Mo. 2002). Although there must be a "fair probability" that a particular offense has 

been committed, probable cause "does not demand any showing that such a belief be correct or 
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more likely true than false." Southards v. Director of Revenue, 321 S. W.3d 458, 462 (Mo. App. 

S. Dist. 2010)(quoting State v. Berry, 801 S.W.2d 64, 66 (Mo. 1990)).

Moreover, 

.... The practical considerations of everyday life on which reasonable people act, 
not the hindsight of legal technicians, govern the probable cause determination ... 
Probable cause is evaluated from the vantage point of a prudent, cautious, and 
trained police officer at the scene at the time of arrest. .. In examining the 
existence of probable cause, courts consider the information possessed by the 
officer before the arrest and reasonable inferences drawn therefrom ... 

Wilcox, 842 S.W.2d 240,243. 

The information available to Officer LB and the reasonable inferences to be drawn therefrom 

prior to arrest include the following: Petitioner committed several traffic violations and engaged 

in erratic and unusual driving, including speeding, weaving, swerving, and failing to use his tum 

signal; responded to a question about drinking by stating "we" had been out for over 4 hours, 

admitted to drinking before the traffic stop; emitted a moderate odor of intoxicants, had 

bloodshot, glassy and staring eyes; scored five out of eight possible clues of impairment on the 

Walk-And-Tum and two out of four possible clues of impairment on the One Leg Stand; and, 

after Petitioner hesitated and expressed reluctance to take the test, he tested positive for alcohol 

on thePBT. 

This Court sustains Petitioner's first objection to the admissibility of the HGN results. In 

order to admit the HGN test results, the officer must not deviate from the testing procedures set 

forth in the National Highway Traffic Safety Administration ("NHTSA") Manual. LB testified 

that her NHTSA training requires her to make at least eight (8) full horizontal passes and two 

vertical passes when conducting the HGN. She again testified that there should be four full passes 

before she moves on to checking for nystagmus at maximum deviation, and that, in 
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the event the video only shows two full passes, which would be an incorrect administration of the 

HGN test. When reviewing the video evidence, it is apparent that LB only did two full passes 

before moving on to checking for nystagmus at maximum deviation, which she testified is 

improper administration. Therefore, Respondent cannot and did not lay the necessary foundation 

for admission of this test. As such, Petitioner's objection is sustained and this test and any 

alleged results are excluded from evidence. 

This Court sustains Petitioner's second objection to the admissibility of the PBT 

indication that there was a positive presence of alcohol above . 08%. However, the Court finds 

that the PBT result indicating the positive presence of alcohol is reliable for purposes of 

determining probable cause, and admissible. 

There are no foundational requirements for admissibility of the PBT; it is only admissible 

by statute as evidence of probable cause to arrest. Mo. Rev. Stat. Ann.§ 577.021 (2017); State v. 

Yarbrough, 332 S.W.3d 882 (Mo. App. S. Dist. 2011); State v. Morgenroth, 227 S.W.3d 517 

(Mo. App. S. Dist. 2007). Petitioner relies partly on State v. Duncan, in which the Court provides 

that PBTs are inadmissible to prove blood alcohol content. 27 S. W .3d 486, 487 (Mo. App. E. 

Dist. 2000). That case does not prevent this Court from evaluating the PBT result for purposes 

of determining whether there was probable cause, as required by statute. Duncan also states that, 

"(t]he portable test is not subject to the same Department of Health Regulations that govern 

breath analysis tests admissible to prove that a defendant was intoxicated." Id. (citing Mo.Code 

Regs. title 19, §§ 25-30.011 - 25-30.060). Therefore, the 15-minute observation period and 

report of the last inspection and calibration noted by Petitioner is not required for the PBT. Id.; 

See also Hollon v. DOR, 277 S.W.3d 734 (Mo. App. W. Dist. 2008). 
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Petitioner cites Paty v. Dir. of Revenue, 168 S.W.3d 625 (Mo.App. E.D. 2005), for the 

proposition that the Court find the PBT is wholly unreliable. Paty is distinguishable. In that 

case, the Court found that PBT results were properly disregarded when the officer conducting the 

test was not trained to use the device, improperly administered the test, did not read the manual, 

know the name or model number of the device, know how the device worked internally, engage 

in a 15-20 minute observation period, check the driver's mouth for foreign objects, ask when the 

driver last consumed beverages or smoked. Further, the device had not been checked for 

accuracy for three years. Id at 631-632. 

In this case, although Officer LB did not engage in a 15-20 minute observation period, 

examine Petitioner's mouth, or know some of the inter-workings of the PBT device, there are 

significant facts indicating reliability. Officer LB has administered the PBT approximately 70 

times, understands how to operate the device, testified that the device is regularly calibrated, and 

that she has been trained to determine the reliability of its result for probable cause. LB testified 

that she used the device properly in administering the test. The Court finds that the PBT 

conducted in this case is reliable for the determination of the positive presence of alcohol. 

Even without admitting the HGN results or the numerical PBT result, the Court notes 

that probable cause was established nevertheless. Field sobriety tests are not required in order 

for the officer to determine probable cause, they merely supplement the officer's other 

observations. Beavers v. Director of Revenue, 467 S.W.3d 318, 321 (Mo. App. S. Dist. 2015). 

"[T]raffic violations; the strong odor of intoxicating beverage; bloodshot, glassy, watery eyes; 

slurred speech; swaying balance or gait, and an admission to drinking by the driver have been 

considered sufficient evidence of probable cause to arrest for driving while intoxicated." Id at 
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322 (quoting Gannon v. Director of Revenue, 411 S.W.3d 394, 398 (Mo. App. E. Dist.2013)). 

Therefore, this Court gives great weight to the evidence of illegal and unusual driving; a 

moderate odor of intoxicating beverage, bloodshot, glassy, and staring eyes; swaying balance; 

and an admission to drinking by the driver. 

This Court sustains Petitioner's fourth objection to the admissibility of any evidence 

learned after the arrest in regard to determining probable cause. There was sufficient pre-arrest 

evidence of probable cause, as stated above. 

This Court rejects Petitioner's argument that there was no probable cause based 

on Petitioner's driving and consumption of alcohol. Missouri courts have previously held that 

probable cause to arrest for driving while intoxicated exists when a police officer observes an 

"unusual or illegal operation of a motor vehicle and observes indicia of intoxication upon coming 

into contact with the motorist." Broyles v. Director of Revenue, 419 S.W.3d 218, 222(Mo. App. 

S.D. 2014); Rain v. Director of Revenue, 46 S.W.3d 584,587 (Mo. App. E.D. 2001).

LB testified that she has three-and-one-half-years of experience with the police 

department, and she has completed all training required by the State of Missouri and the 

National Highway Traffic Safety Administration. In regard to Petitioner's driving, LB testified 

that Petitioner was driving in excess speed, weaving, and failing to use a turn signal. LB waited 

to initiate the traffic stop until there was a safe opportunity to pull Petitioner over because of 

construction zones and unsafe areas. Due to LB's experience and training as a police officer, this 

Court finds LB's testimony credible. In regard to Petitioner's consumption of alcohol, video 

admission show Petitioner's admission to drinking before the traffic stop, however there was no 

quantification. This Court notes that an officer does not have to take a subject's claims about 

alcohol consumption at "face value" when determining probable cause. Soest v. Director 
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of Revenue, 62 S.W.3d 619, 621 (Mo. App. E. Dist, 2001). Therefore, this Court gives great 

weight to the evidence of Petitioner's driving and statements regarding the consumption of 

alcohol. 

This Court rejects Petitioner's argument that Respondent lacked probable cause based on 

Petitioner's balance and eyes. This Court notes that LB's testimony matches the evidence 

produced in regard to Petitioner's balance. Video admission noticeably depicts Petitioner's 

difficulty with performing the field sobriety tests. This Court cannot independently view 

Petitioner's eyes based on the video visibility, however, the Court finds LB's observations 

credible. Therefore, this Court gives great weight to the evidence of Petitioner's lack of balance, 

and bloodshot, glassy, and staring eyes. 

This Court rejects Petitioner's argument that Respondent lacked probable cause based on 

the Walk-And-Tum, and One Leg Stand tests. In regard to the Walk-And-Tum, video admission 

shows LB demonstrating the test to Petitioner, and asking Petitioner if there are any medical 

issues preventing him from performing the test as demonstrated. Petitioner responded "no." LB 

did not ask Petitioner whether there are any medical issues preventing him from "walking 

normally," as noted by Petitioner. Because Petitioner provided no evidence of medical injuries 

nor admitted any to LB this Court gives great weight to the Walk-And-Tum and One Leg Stand. 

This Court finds that in viewing all of the facts and circumstances as described above, 

there was sufficient evidence produced to meet Respondent's burden of proof of probable cause. 
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2. BAC of .08% or Higher 

The only issue raised at trial pertaining to Petitioner's chemical breath test result was the 

failure to send the Intox EC/IR II Maintenance Report of the instrument performed on Petitioner 

to the Department of Health and Senior Services ("DHSS") within 15 days, per 19 CSR 25-

30.031.3. Nevertheless, this Court overrules Petitioner's third objection to the admissibility of 

the chemical breath test because the Court of Appeals has previously held that the fifteen-day 

maintenance report filing requirement is not a foundational requirement that must be 

demonstrated in order for the test result to come into evidence. In Turcotte v. Director of 

Revenue, the officer timely conducted a maintenance report, but failed to timely file the report 

with the Department of Health. 829 S.W.2d 494,496 (Mo. App. E. Dist. 1992). In that case, the 

trial court excluded the Petitioner's test result on the grounds that the requirements of the 

Department of Health had not been met, however the Eastern District Court of Appeals reversed, 

noting: 

... [I]t is undisputed that the breathalyzer had been tested ... and was working 
properly at the time of [Petitioner]'s test. [Petitioner] cannot claim she was 
prejudiced by admission of the [test result]. [Petitioner]'s only interest is that the 
breathalyzer not be inaccurate. 

Id. The appellate court concluded, " ... failure to timely file the maintenance report does not 

impeach the machine's accuracy, which is the main concern here .... The legislative intent 

behind this regulation is to allow the Department of Health to verify compliance with its 

regulation, not to accord procedural protection to drunk drivers." Id. 

It is also not required that there be "absolute and literal compliance" in regard to 

"regulations which do not .deal with issues relating to the reliability or performance of the 

maintenance tests themselves ... substantial compliance is sufficient. " Potts v. State, 22 S. W.3d 

226, 232 (Mo. App. W. Dist. 2000). 
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Petitioner relies on Stiers v. Director of Revenue 477 S.W.3d 611 (Mo. 2016) to argue 

that failure to prove compliance with the regulatory requirement to send the maintenance report 

to DHSS should exclude admission of the chemical breath test result. The Stiers Court, did, in 

fact, note that a number of cases were decided incorrectly due to a failure to comply with the 

"underling regulations setting out procedures governing calibration". Id at 618. However, 

Stiers did not specifically overturn Turcotte, which this Court follows as precedent. 

LB testified that she is trained in administering the Intox EC/IR II and holds a Type III 

permit to operate the device. This Court also notes that Petitioner did not make a timely 

objection of inadmissibility based on improper administration or maintenance of the Intox EC/IR 

IL Therefore, this Court gives great weight to the evidence of Petitioner's chemical breath test, 

and finds that Respondent has met the burden of proof that Petitioner was driving with a BAC of 

.08% or higher. 

JUDGMENT 

Upon due . consideration of the evidence, this Court finds by a preponderance of the 

evidence that Petitioner was arrested upon probable cause to believe that he was driving a motor 

vehicle while intoxicated, and that Petitioner was driving with a BAC of .08% or greater. 

Therefore, the suspension of Petitioner's driving privileges pursuant to Mo. Rev. Stat. Ann. §§ 

302.505 to 302.540 (2017), should be and is hereby sustained. 

cc: All attorneys of record 
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