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     The Court has before it Defendant's Motion in Limine to 

Suppress Breath Test for Lack of Foundation Under 19 C.S.R. 25-

30.  Defendant’s Motion was called for hearing.  The State 

appeared by Assistant Circuit Attorney Portia Britt.  Defendant 

appeared in person and with his attorney Brian Cooke.  Evidence 

was adduced through the testimony of Police Officer HA.  

Defendant is seeking suppression of the breath test results on 

the basis that the State has failed to show that the officer 

completed a 15 minute observation period, as required by 19 

C.S.R. 25-30, prior to the administration of the breath test. 

  Before the breath test results can be admitted into 

evidence, the State must establish compliance with the statutory 

provisions contained in Chapter 277 RSMo, which regulates the 

manner in which breath tests are administered.  State v. 
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Pickering, 473 S.W.3d 698, 702 (Mo.App. WD 2015); State v. 

Ostdiek, 351 S.W.3d 758, 772 (Mo.App. WD 2011).  In order to lay 

the required foundation, the State must show that the test was 

performed (1) by following the approved methods and techniques 

of the Department of Health (DOH); (2) by a person holding a 

valid permit; and (3) on equipment approved by the DOH.  

Pickering at 702; State v. Ross, 344 S.W.3d 790, 792 (Mo.App. WD 

2011). 

  19 C.S.R. 25-30.060 establishes an operational 

checklist for the approved breath analyzers. The section notes 

that Prosecuting attorneys have requested that procedures be 

included as a rule so that they can be introduced into Court to 

show that the operator of the machine adhered strictly to the 

operating procedures.  Subsection 7 states, in part: 

 The fifteen- (15-) minute observation of the subject, which 
is the second procedure on the forms in sections (1)-(6) of this 
rule, shall be done by a current Type II or Type III permit 
holder.  The observation period is intended to ensure that any 
alcohol in a test subject’s mouth has time to dissipate before a 
breath sample is taken so that mouth alcohol does not affect the 
accuracy of a test result. … 
   
 
 19 C.S.R. 25-30.11(2)(H) defines the 15 minute observation 

period as “the minimum fifteen-(15-) minute continuous period 

that ends when a breath sample has been provided into the 

approved breath analyzer, during which time the operator shall 

remain close enough to a subject to reasonably ensure, using the 
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senses of sight, hearing, or smell, that a test subject does not 

smoke, vomit, or have any oral intake during the fifteen- (15-) 

minute observation period.” 

 

  On June 25, 2015, Defendant was arrested by Officer A on 

suspicion of driving while intoxicated.  Subsequent to 

Defendant’s arrest, Officer A administered a breath test to 

Defendant.  Officer A prepared an alcohol influence report 

(hereinafter referred to as “AIR”) and a Blood Alcohol Test 

Report – Intox EC/IR II (hereinafter referred to as “Test 

Report”).  Pages 1 and 2 of the AIR (Defendant’s Exhibits A and 

B) and the Test Report (Defendant’s Exhibit C) were admitted 

into evidence at the motion hearing.  The relevant information 

contained on those documents regarding the required 15 minute 

observation period are as follows (items in italics were hand-

written on the exhibits when prepared by Officer A): 

• AIR Page 1: TIME OF INITIAL CONTACT 0028 (MIL) 

• AIR Page 1: TIME OF ARREST OR CUSTODY 0100 (MIL) 

• AIR Page 2: 15 MINUTE OBSERVATION PERIOD STARTED AT: 1250 

(2350) (MIL) 0105 (0005) 

• Test Report: TIME OF TEST 01:12 CDT 

Officer A testified that the forms ask the writer to use 

military time when listing the 15 minute observation period. 
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  Based upon the time listed on the Test Report, the test 

began at 1:12 AM.  Therefore, the observation period would have 

been required to start at or before 12: 57 AM.  The AIR lists 

four (4) different times that the 15 minute observation period 

began.  Of those listed, two times would have occurred almost 12 

hours after Defendant’s breath test.  (1250 MIL is 12:50 PM and 

0105 MIL is 1:05 PM).  Of those listed, two times would have 

occurred prior to the Officer’s initial contact with the 

Defendant.  (2350 MIL is 11:50 PM and 0005 MIL is 12:05 AM).  

Officer A’s testimony offered no clarification for why he 

provided four potential start times for the observation period.  

Officer A’s testimony further offered no clarification for when 

the 15 minute observation period actually began.  The Court will 

not assume or guess at what was meant by the various entries on 

the AIR.  Absent clarifying evidence or testimony concerning the 

entries or the actual time of the observation period, the Court 

cannot find that a valid 15 minute observation period occurred.    

     THEREFORE, it is Ordered and Decreed that Defendant’s 

Motion is granted.  The Breath Test results are suppressed due 

to lack of foundation under 19 C.S.R. 25-30. 

 

SO ORDERED: 
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_______________________________ 
Theresa Counts Burke 
Associate Circuit Judge 

 
 
 
Dated: April 7, 2017 
 
cc: Attorneys of Record via e-filing 
 


