
IN THE CIRCUIT COURT OF GREENE COUNTY, MISSOURI 

DIVISION IV 

ST A TE OF MISSOURI, ) 
) 
) 
) 
) 
) 

) 

) 

) 

Plaintiff: 

V. Case No.  

CW. 

Defendant. 

RULING AND ORDER 

On February 7, 2017, arguments were heard on the renewed State's Motion to Compel 

Expert Witness Disclosures under Missouri Supreme Court Ruic 25.05(A)(l) and 25.05(A)(2), 

State's Motion for Discovery by Court Order Pursuant to Missouri Supreme Court Rule 

25.06(A). and State's Motion for Discovery by Court Order Pursuant to Missouri Supreme Court 

Rule 25.06(8)(9). A brief history of these motions and hearings on the same is pertinent to the 

ruling of the court contained herein. 

I. On March 1, 2016, the State filed State's Motion to Compel Expert Witness

Disclosures Under Missouri Supreme Court Ruic 25.05(A) (1) 25.05(A)(2). On

March 2, 2016, the State filed State's Motion for Discovery by Court Order pursuant

to Missouri Supreme Court Rule 25.06(A).

2. On March 14, 2016, Defendant filed a Response in Opposition to the above motions.

On March 30. 2016. the State filed Supplemental Suggestions in Support of Motion

for Disclosure by Court Order Pursuant to Supreme Court Ruic 25.06.

3. On March 30. 2016, arguments were heard on the State's motions as outlined above

and the same was taken under advisement. The primary issue before the Court at this

time was if the Defendant had place his mental condition in issue so has to allow the
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otherwise, and the additional information the State has been able to present as these 

issues have progressed. The facts in regard lo the information the State can now 

demonstrate arc different than what the Court previously had available to consider 

when the motions were initially filed and ruled. Clearly the Defendant, by 

endorsement of three psychologist as expert witnesses in the guilt phase, the State's 

depositions of two of those witnesses, and the reports of these experts, the 

Defendant's mental condition has been placed in issue by asserting the principal of 

diminished capacity. True the Defendant has not given notice of such a defense, and 

he is not required to do so, but clearly that issue has been factually interjected into 

their case. As such the Stale is entitled to full discovery in regard to those experts and 

that issue. The Defendant has consistently argued that even if the Stale has a right to 

the reports of the experts, all statements concerning the offense should remain 

redacted and not be disclosed to the State. The Defense has urged upon the Court the 

practice in Federal cases in this regard. But clearly there is no such procedure, much 

less case law that would support the Court continuing to order this information to be 

withheld from State for purposes of discovery .. The physician-patient privilege and 

the attorney client privilege are to be used for preserving legitimate confidential 

communications, not for suppressing the truth after the privileged one lets the bars 

down. Stale v Carter, 641 S. W.2"<l 54, 57-59 (Mo bane 1982). Admissibility of any 

such statements for consideration by the trier or fact is a separate and distinct matter 

that has not yet been raised much less ruled by the Court. 

As correctly argued by the State, once the Defendant has raised the defense of 

diminished capacity, the Stale has the burden at trial of proving that the Defendant 

did not suffer from a mental disease or defect affecting his ability to form the 

requisite intent to commit the crime charged. Discovery must be a two -way street. 

State v. Dixon, S.W.2d 547,560 (Mo E.D. 1983). See also, State v Wayne, 706 

S.W.2d 298, (Mo App. E.D. 1986). Therefore, the State's request, based upon good 

cause shown, that the defendant be examined by a psychiatrist of their own choosing 

is within the meaning and spirit or Rule 25, and specifically Rule 25.06(8)(9). 






