
In Re: 
CM, 

IN THE CIRCUIT COURT OF ST. LOUIS COUNTY 
STATE OF MISSOURI 

Individually and as Next Friend for the 
Minor Child, A M 

Cause No .•• 
Petitioners, 

v. Division No. 5 

DD, 

Respondent. 

AMENDED ORDER AND JUDGMENT 

Petitioner C M's ("Petitioner" or "C") Petition for Paternity, Child Custody and Child 

Support as to the minor child (hereinafter "Petition") named DD as the Respondent 

("Respondent" or "D"). The case was called for trial on June 21, 2019. The cause was partially 

heard. Petitioner appeared in person and by counsel. Respondent appeared in person, pro se. 

On June 28, 2019 the Court appointed Venus Jackson as Guardian ad Litem. On September 11, 

2019 the parties, counsel for Petitioner, and the Guardian ad Litem appeared and additional 

evidence was then adduced. 

The Court takes judicial notice of its file and considers the evidence adduced, including 

exhibits, the witnesses' testimony and the reasonable inferences therefrom and the credibility of 

the witnesses. All fact issues upon which no specific findings are made shall be considered as 

having been found in accordance with the results reached. Rule 73.01 (a) (2). Any finding of fact 

herein equally applicable as a conclusion of law is adopted as such and any conclusion of law 

herein equally applicable as a finding of fact is adopted as such. 
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FINDINGS OF FACT 

C filed his Petition for Declaration of Paternity on December 4, 2018,wherein he sought 

joint legal and joint physical custody of the minor child. C is 39 years old, unmarried and a high 

school graduate. It is undisputed that there was one child born of the relationship of C and D, 

namely: A (age 5), and that C is the biological father of the minor child. Accordingly, the court 

finds that C is the natural, biological father of A. 

At the time of the filing of the Petition, C was a resident of the State of Missouri residing 

in St. Louis County. D was resident of the State of Missouri residing in St. Louis City. 

C testified that he voluntarily terminated his employment as a tow truck driver. He 

testified that he could go back to work as a tow truck driver anytime he wants. He testified that 

he is earning money doing odd jobs. When he was employed as a tow truck driver he testified 

that he earned an average of $100.00 per day in that position. C did not provide the court with 

updated financial information as to how much money he is making "doing odd jobs." He 

submitted a Form 14 with his being imputed at $2,167.00 as gross monthly income. 

D was served with the petition on January 23, 2019. D filed an answer generally denying 

the allegations in the petition. D filed a Form 14 which states that her gross monthly wages are 

$1,424.64. D' age is unknown and she is unmarried. She is a high school graduate, taking some 

college courses to increase her income and to increase job opportunities in the hospitality area. 

Her most recent employer was .Services Corporation where she worked part-time earning 

$11.00 per hour. She testified that she resigned her position and is currently unemployed. Dis a 

disabled veteran receiving a disability check from the Veteran's Administration. A portion of 

the disability check is for the benefit of the minor child. However, there was no evidence as to 
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what the amount of the award is for the benefit of the child and the amount that is for the benefit 

ofD. 

An administrative order was entered on October 9, 2018 (State of Missouri, ex rel.DD 

vs.CM, IV-D Case No.-) wherein C was ordered to pay child support to Din the 

amount of $271.00 per month. The State imputed the parties' income at minimum wage. 

D filed a parenting plan wherein she is seeking sole legal and physical custody of the 

minor child. C filed a parenting plan wherein he is seeking joint legal and joint physical custody 

of the minor child and that he be designated as residential parent. The Guardian Ad Litem 

recommends that the parties share joint legal custody of the minor child. 

It is undisputed that C did not comply with the administrative order to pay child support 

in the amount of $271.00 per month. In its June 28, 2019 order, the court ordered C to pay 

$271.00 per month as and for current child support and to pay an additional $100.00 per month 

for the child support arrearage. 

On July 19, 2019 D filed a motion to terminate her parental rights wherein she stated "I 

can no longer care for my child." Shortly thereafter, she contacted the Guardian ad Litem and 

requested assistance with getting her child returned to her. At the court hearing on September 

11, 2019 D expressed that she was frustrated and upset when she filed the motion to terminate 

her parental rights. Later, she expressed that she no longer wanted to have her parental rights 

terminated. 

Following D filing the motion to terminate her parental rights and a meeting with D, C 

and the minor child, the Guardian ad Litem filed a proposed parenting plan with the court on 

August 1, 2019. Despite the Guardian ad Litem's concerns about D' mental state, the Guardian 

ad Litem 's proposed parenting plan recommends that the parties exercise joint legal and joint 
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physical custody of the minor child with D as the residential parent until she relocates to Atlanta, 

Georgia. The Guardian Ad Litem recommends that once D relocates to Atlanta, Georgia, then C 

should become residential parent. 

Testimony at the hearings leads to a finding that D and C have difficulty in 

communicating with one another. However, the Guardian Ad Litem recommends that it would 

be in the best interest of the child that the major decisions shall be made by C and D jointly, if 

possible. 

CONCLUSIONS OF LAW 

PHYSICAL CUSTODY 

1. Because the parties have not reached an agreement on issues related 

to custody of the children, the Court must make findings after considering all relevant 

factors, including those enumerated in § 452.375.2. 

2. Morgan v. Morgan, 497 S.W.3d 359, 370 (Mo. App. E.D. 2016) 

recognizes that the modifications to Section 452.375 reflect the legislative intent "to 

maximize to the highest degree the amount of time the child may spend with each 

parent." Accordingly, trial courts are now "required to enter a joint physical 

custody arrangement that is substantially equal" unless "the best interest of the child 

compels otherwise." Id. 

3. Having considered all statutory and other relevant factors, the 

Court makes the additional findings of fact and conclusions of law as follow: 

(1) The wishes of the child's parents as to custody and the proposed 

parenting plan submitted by both parties. 
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a. C requests joint legal and joint physical custody and that he be 

designated residential parent. 

b. D requests sole legal and sole physical custody with her having the 

right to make the final decision if the parties disagree. She requests that she be designated 

residential parent. 

c. The Guardian ad Litem recommends that the parties exercise joint 

legal and joint physical custody of the minor child. 

(2) The needs of the child for a frequent, continuing and meaningful 

relationship with both parents and the ability and willingness of parents to actively 

perform their functions as mother and father for the needs of the child. 

a. The child has a need for frequent, continuing and meaningful 

relationship with both parents. Other than the physical distances between the parties' residences, 

there was no credible evidence that either parent's time should be restricted because of the minor 

child's needs. 

(3) The interaction and interrelationship of the child with parents, 

siblings, and any other person who may significantly affect the child's best interests. 

This provision is inapplicable to the facts of the case at bar. 

(4) Which parent is more likely to allow the child frequent, continuing 

and meaningful contact with the other parent. 

a. Both parents follow the interim custody plan as to custody. D's 

proposal to relocate the child to Georgia would not allow C frequent and meaningful contact 

with the minor child. 

5 



(5) The child's adjustment to the child's home, school and community. 

a. The child has started school and there was no evidence presented 

to the court that the child is not adjusting to home, school or community appropriately. 

(6) The mental and physical health of all individuals involved, including 

any history of abuse of any individuals involved. 

a. Based upon the statements and the demeanor of D in court, along 

with the documents filed by D, there are concerns about the D's mental health. Mother has made 

conflicting statements about terminating her parental rights on one hand and giving the child to C 

on the other hand, then stating that she wants the child returned to her. On July 19, 2019 D filed 

a letter under RSMO Section 211.44 terminating her parental rights. As outlined in the Guardian 

ad Litem's report filed with the court, D called the Guardian ad litem requesting assistance with 

having the child returned to her. The court does not find that there was a pattern of domestic 

violence. 

(7) The intention of either parent to relocate the principal residence of 

the child. 

a. C testified that he resides with his mother. D expressed disbelief 

in C's assertion as to where he resides. 

b. D testified that she intends to move out of the State of Missouri to 

live near her mother in Georgia. Because of the absence of evidence concerning the living 

situation in Georgia and given the fact that the credible evidence is that the child is doing well in 

St. Louis, the court finds that relocation to Atlanta, Georgia would not serve the best interests of 

the child. 

(8) The wishes of the children as to the child's custodian. 
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The Court did not hear evidence of the child's wishes as to his custodian. 

The Court finds that the credible evidence establishes that both parents are appropriate and 

capable custodians for the minor child. 

LEGAL CUSTODY 

4. As to legal custody, § 452.375.4 RSMo. states in pertinent part that, "it is the 

public policy of this state to encourage parents to participate in decisions affecting the health, 

education and welfare of their children" and requires the Court to effectuate the policy by 

determining "the custody arrangement which will best assure both parents participate in such 

decisions ... so long as it is in the best interests of the child." 

5. The courts of appeals have elaborated that this statutory preference for joint legal 

custody "does not displace the paramount consideration in making child custody determinations: 

the best interests of the child." Reno v. Gonzales, 489 S.W.3d 900, 902 (Mo.App. W.D. 2016). 

6. The parties' testimony leads to a finding that the parties have difficulty in 

communicating with one another. The Guardian Ad Litem has recommended that it would be in 

the best interest of the child that the parties share joint legal custody and that decision making 

and disagreements be resolved as set forth in the attached parenting plan, Exhibit 1. 

7. Conclusions as to Custody: After consideration of all statutory and all other 

relevant factors, the Court finds that joint legal and joint physical custody using D' address as the 

child's address for mailing and education purposes is in the minor child's best interests. The 

court further finds that joint legal and joint physical custody shall be exercised as set forth more 

fully in Exhibits 1, lA and lB to the parenting plan. 
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8. The Court enters and attaches to the Judgment Part A of the parenting plan 

marked as Exhibit 1 and lA and lB and finds that Exhibits 1, lA and lB are in the best interest 

of the minor child. 

CHILD SUPPORT 

9. In Missouri, "to determine the correct amount of child support, a trial court must 

apply a two-step analysis under Rule 88.01 and Section 452.340. The trial court must first 

calculate the presumed child support amount either by accepting the Form 14 calculations from 

one of the parties or by preparing its own. After determining the presumed amount, the trial court 

must then consider whether to rebut the presumed amount as unjust and inappropriate after 

considering the relevant factors." Fowler v. Fowler, 504 S.W.3d 790, 801 (Mo.App. E.D. 2016) 

(internal citations omitted). 

10. C submitted a proposed Form 14 imputing income to C to be $2,167.00 as his 

gross monthly income and imputing D's gross monthly income to be $2,885.36. The Court 

rejects C's proposed Form 14 and enters its own to conform with its findings, below. 

11. The court finds that income should be imputed to C and to D. 

12. A court is permitted to impute the income to a parent that he or she earned in the 

past, but an award of child support must always be supported by evidence of the parent's ability 

to pay. Haden v. Riou, 37 S.W. 3d 854, 861 (Mo. App. W.D. 2001). Income may be imputed 

based on what that parent could earn by use of his or her best efforts. Id. "If a parent is 

unemployed or determined to be underemployed, 'gross income' may be based on imputed 

income". Id. citing Civil Procedure Form No. 14, Directions, Comments for Use and Examples 

for Completion of Form no. 14, Line 1. The court may impute a higher income to the non

custodial parent if the evidence indicates he has the capacity to earn more. Morovitz v. Morovitz, 

8 



778 S.W. 2d 369, 372 (Mo. App. E.D. 1989) cert denied 494 U.S. 1085, 110 S.Ct. 1822, 108 

L.Ed.2d 952(1990). 

13. When determining whether to impute income the court considers all relevant 

factors, including: 

(1) The parent's probable earnings based on the parent's work history during 
the past three years, or such time period as may be appropriate, immediately before the 
beginning of the proceeding and during any other relevant time periods; 

(2) The parent's occupational qualifications; 

(3) The parent's employment potential; 

(4) The available job opportunities in the community; and 

(5) Whether the parent is custodian of a child whose condition or 
circumstances make it appropriate that the parent not be required to seek employment outside 
of the home". Id. citing Comment H, Civil Procedure Form No. 14 Directions, Comments/or 
Use and Examples for Completion of Form no. 14 Line 1: Gross Income. 

14. Similarly, Missouri courts have held that ''[i]mputation of income is proper 

where a parent has voluntarily reduced his or her income without justification. Cross v. Cross, 

318 S.W.3d 187, 192 (Mo. App. W.D. 2010). The relevant issue is, "whether, applying all 

relevant factors, including those found in comment H that are relevant, there is evidence to 

support a finding that the parent is deliberately limiting his or her work to reduce income to 

avoid paying child support." Id. at 191. As a matter of law, a specific and articulated finding 

of unemployment/underemployment is not required to impute income. Id. at 190-91. 

In Cross, father took on a second full time job shortly after he was ordered to 

pay monthly child support. 318 S.W.3d at 189. Two years later, he filed a motion to modify, 

asserting that he had to work so many hours to keep up with his support obligation that it 

interfered with his ability to meaningfully parent his children. Id. However, two weeks before 

he filed the motion, he sent a letter to his employer stating that he quit his job "to ensure the 
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chance of victory for [his] case" against wife for modification. Id. The letter further stated that 

father intended to resume the job once his case was resolved. Id. 

The Cross court determined that father's resignation Jetter clearly indicated that 

he voluntarily reduced his income to escape his child support responsibilities. 318 S.W.3d at 

192. It was also relevant that father voluntarily worked the second job for two years, yet he 

quit just weeks before filing his motion to modify child support. Id. at 193. As such, the Cross 

court imputed to father the amount of income that he earned while working both full time 

jobs. Id. at 190. 

15. Although, C testified that he has been unemployed since January 2019 as a tow 

truck driver, he earned $100.00 per day when he worked as a tow truck driver. C testified that he 

quit employment with his father's tow truck company. He testified that he could go back to 

work for the tow truck company if he chose to do so. C testified that he is earning income by 

"doing odd jobs." Under the analysis of Cross, the court finds that C voluntarily reduced his 

income by quitting his job. Further, the courts finds that C has skills as a tow truck driver. 

Moreover, the court finds that C failed to provide the court with evidence that he could not earn 

$2,600.00 as a gross monthly income. Thus, the court finds that based upon C's previous 

employment, his skills and his working of odd jobs, the court concludes that it is reasonable to 

impute his gross monthly income at $2,600.00. 

16. "Where a spouse has voluntarily foregone employment to attend school, some 

courts have imputed at least some income to the student-spouse, while others have not imputed 

any income to the student-spouse reasoning that the student was preparing herself to make her 

living and contribute to the support of the children." Pelch, 991 S.W.2d at 734. For example, in 

Pelch, mother (who had primary custody of the minor child) quit her job to return to school full 
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time. Id. at 732. Before quitting her job, mother was self-supporting, made more than $43,000 as 

a nurse, and had funds in excess of $40,000 from selling her house. Id. The Pelch court held that 

mother "may not totally abandon her financial responsibility to support her child financially 

where the evidence shows that she had substantial savings and a job that paid well, which she 

voluntarily quit." Id. at 735. As such, some income was imputed to mother. 

17. Similarly, in Boyer v. Boyer, the court stated that a parent's commendable 

decision to go to college must be set against their "higher duty" to contribute to the support of 

their child. 567 S.W.2d 749, 751 (Mo. App. 1978). The Boyer court discussed the following 

ways in which a parent can be a student and financially support the child: 

For example, he can take on a part time job. If necessary, he can lighten his 
scholastic load and stretch out his education over a longer period of time. Another 
possible recourse would be to apply for a student or other type of loan. How the 
husband wants to proceed with respect to the avenues open to him is a matter for 
him to choose. But. he cannot voluntarily decline to work and then plead lack of 
income as an excuse for not being able to contribute adequately to his children's 
needs. 

Id. at 751. Notably. Boyer does not suggest that a parent-student must seek full time 

employment, or that full time income must be imputed to them. 

18. Based on Pelch and Boyer, the Court imputes part-time income to D at 

twenty hours per week. 

19. Although presently unemployed, D testified that she worked part-time and earned 

$11.00 per hour during her recent previous employment with .Services Corporation. Also, 

she testified that she went to school at Forest Park Community College. The court found D's 

testimony credible that she could get work up to forty hours per week, but that she worked part-

time due to her college schedule and custody and care of the minor child. Thus, court finds it 

reasonable to impute her gross monthly wages at $953.00. D was formerly in the military and 

receives a service connected disability monthly award in the amount of $935.36 from the 
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Department of Veteran Affairs. She testified that a portion of the disability award was for 

support of the minor child. There was insufficient evidence adduced for the court to determine 

how much of the disability payment was for the benefit of the child and the amount that was for 

the benefit of D. Accordingly, D's gross monthly income is determined to be $1,888.00. 

20. D's proposed Form 14 did not include any credit to C for overnight custody 

periods. Based on Parenting Plan Part A and 1 A, the court finds that C will have approximately 

182 overnights per year. The corresponding overnight visitation for 182 overnights is 34% for 

line 11 of Form 14. The Court rejects D's proposed Form 14. 

21. The presumed correct child support amount pursuant to the Court's Form 14 is 

$199.00 per month. 

22. After considering all the above factors pursuant to Section 452.340.8 and Rule 

88.01, the court finds that the presumed correct child support amounts, above, are not rebutted as 

unjust and inappropriate. 

23. D shall have the right to claim the child on their taxes as an exemption 

each year. 

24. The Court enters Part B of its parenting plan, which contains additional support 

orders, incorporates and attaches it to the Judgment as Exhibit 2. 

ATTORNEY'S FEES 

25. Section 452.355 RSMo. allows the Court to award attorney's fees from "from time 

to time after considering all relevant factors including the financial resources of both parties, the 

merits of the case and the actions of the parties during the pendency of the action." 

A. After considering all such factors, the Court finds it appropriate for C to 
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pay his own attorney's fees. 

WHEREFORE, in addition to the orders and decrees contained in the Judgment, 

the Court hereby ORDERS, ADJUDGES AND DECREES AS FOLLOWS: 

A. The parties shall have joint legal and joint physical custody of A M as set 

forth more fully in the attached Parenting Plan. 

B. The Court orders the provisions of Part A of its Parenting Plan marked as 

Exhibit 1, lA and lB and incorporates by reference all of the terms and conditions pertaining to 

the custody of the minor child as set forth in Part A and attachments thereto as if fully set forth 

herein into the Judgment pertaining to custody and finds that said parenting plan is in the best 

interest of the minor child. 

C. The Court orders the provisions of Part B of its Parenting Plan marked as 

Exhibit 2 and incorporates by reference all of the terms and provisions set forth in Part B as if 

fully set forth herein into the Judgment pertaining to child support and finds that said parenting 

plan is in the best interest of the minor child. 

D. Commencing November 1, 2019, C shall pay to the sum of $199.00 per 

month as and for child support and an additional $100.00 towards any arrears in child support. 

The parties are ordered to perform its terms. 

E. The Missouri Bureau of Vital Records shall amend the birth record of the 

minor child pursuant to RSMO section 210.481 and 210.849 to state that CM is the biological 

father of the minor child as stated above and to remove any biographical information of any 

other father currently listed on the birth certificate. 
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F. D shall be entitled to the tax exemption for the minor children. The 

parties are ordered to execute all tax forms and other documents, necessary to enable D to 

claim the child on her taxes as set out in Exhibit 2A. 

G. Costs to be paid from those already on account with the court. 

S/9E=~ ~···· 

Honorable Renee Hardin-Tammons 
Circuit Judge, Division 5 

November 26, 2019 
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