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Cause called for hearing on Counterclaim Plaintiff Amended Motion for 
Class Certification. Counsel for Counterclaim Plaintiff and Counsel for Counterclaim Defendant 
each made oral arguments on November 6, 2019, and this Court took the matter under submission 
providing the parties until December 9, to submit proposed orders. Having considered the parties' 
briefing, exhibits, oral arguments, and the applicable law, this Court finds the following: 

CLASS DEFINITION  

All persons to whom mailed a presale notice or post-sale notice. 

Excluded from the class are persons whom has obtained a final deficiency judgment 
or who filed for bankruptcy after the date on their presale notice and whose bankruptcy ended 
in discharge rather than dismissal. 

BACKGROUND  

obtained financing through for the purchase of a car (consumer good covered 
by the UCC). After she defaulted, mailed. a right-to-cure notice informing her she 
was in default and her car could be repossessed. She did not cure the default, so repossessed 
the car. Then mailed a form presale notice to advising her of its intent to dispose of 
the repossessed car in purported compliance with the UCC. did not redeem the car, so 

sold it and sent a form post-sale notice explaining how it calculated the deficiency 
balance. The highest bidder paid $850 for a car it sold to for nearly $7,000 only 
seven months earlier. 

Counterclaim Plaintiff alleges that the same UCC notices mailed to were mailed to 
each class member. Counterclaim Plaintiff alleges that produced a list of 841 potential class 



members; Missouri Department of Revenue records show there are potentially 2,520 potential class 
members and that after counsel for both parties conferred, counsel estimated the class had a 
potential size "somewhere around 1,500" after bankruptcies and final deficiency judgments were 
excluded. 

ANALYSIS  

Missouri law is clear that class certification hearings are procedural matters in which the sole 
issue is whether the plaintiff has met the requirements for a class action. Wright v. Country Club of 
St. Albans, 269 S.W.3d 461, 465 (Mo. App. E.D. 2008)(citing Meyer ex rel. Coplin v. Fluor Corp., 
220 S.W.3d 712, 715 (Mo. banc 2007)). "[T]he class certification decision is independent of the 
ultimate merits of the lawsuit." Green v. Fred Weber, Inc., 254 S.W.3d 874, 878 (Mo. banc 2008). 
In deciding whether the case should proceed as a class action, the Court does not inquire into the 
merits of the case. Id. Rule 52.08, which governs class actions, is merely procedural; the Court 
accepts all of the substantive allegations of the petition as true. Id. 

The determination of class certification under Rule 52.08 lies within the trial court's 
discretion. Vandyne v. Allied Mortg. Capital Corp., 242 S.W.3d 695, 697 (Mo. banc 2008). Rule 
52.08 is identical to Federal Rule 23, and interpretations of the latter are considered in interpreting 
the Missouri rule. Koehr v. Emmons, 55 S.W.3d 859, 864 n.7 (Mo. App. E.D. 2001), See also State 
ex rel. Byrd v. Chadwick, 956 S.W.2d 369, 377 (Mo. App. W.D. 1997). Before the trial court can 
certify a case for class action, pursuant to Rule 52.08, all the requirements of the rule must be satisfied. 
Dale v. DaimlerChrysler Corp., 204 S.W.3d 151, 164 (Mo. App. W.D. 2006). As to these 
requirements, the party seeking class certification has the burden of proof. Id. 

Missouri Supreme Court Rule 52.08(a) states as follows: 

(a) Prerequisites to a Class Action. One or more members of a class 
may sue or be sued as representative parties on behalf of all only if (1) 
the class is so numerous that joinder of all members is impracticable, 
(2) there are questions of law or fact common to the class, (3) the claims 
or defenses of the representative parties are typical of the claims or 
defenses of the class, and (4) the representative parties will fairly and 
adequately protect the interests of the class. 

Numerosity: "A plaintiff does not have to specify an exact number of class members to satisfy 
the numerosity prerequisite for class certification, but must show only that joinder is impracticable 
through some evidence or reasonable, good faith estimate of the number of purported class members." 
Dale, 204 S.W.3d at 167. "Joinder of all members is impracticable for purposes of the rule when it 
would be inefficient, costly, time-consuming and probably confusing." Id. "In making this 
determination, the courts have not developed arbitrary or rigid rules to define the required size of a 
class; instead, the determination must be made on a case-by-case basis." Id. 

has met this requirement. The record shows the class has hundreds, if not thousands, 
of members. This is sufficiently numerous. In Frank v. Enviro-Tech Servs., the Missouri Court of 
Appeals, Eastern District, stated "whether the numerosity requirement is met is largely determined 
by "the potential number of plaintiffs." 577 S.W.3d 163, 168 (Mo. App. E.D. 2019)(citing In re  



Modafinil Antitrust Litigation, 837 F3d 238, 249-50(3d Cir. 2016)). "[generally if the named 
plaintiff demonstrates that the potential number of plaintiffs exceeds 40, the numerosity requirement 
has been met." Frank, 577 S.W.3d at 168 (citing In re Whirlpool Corp. Front-Loading Washer Prod.  
Liab. Litigation, 722 F3d 838, 852 (6th Cir. 2013)); See also Dale, 204 S.W.3d at 168 (noting classes 
with as low as 18 members can satisfy the numerosity requirement and also giving examples of classes 
certified with 100, 92, 51, 25, 19, 29, and 72 members). "To support a finding of the numerosity 
prerequisite of Rule 52.08(a)(1), the trial court can accept 'common sense assumptions.'" Id. (citing 
Snider v. Upjohn Co., 115 F.R.D. 536, 539 (E.D. Pa. 1987)). In the instant case although the parties 
disagree on the exact number of class members, both and agree that the class at least 
numbers in the hundreds. 

Commonality: Rule 52.08(a) also requires plaintiffs to demonstrate that there are questions 
of law or fact common to the class. "The common question 'must be of such a nature that it is capable 
of classwide resolution' such that the determination of its truth or falsity will resolve an issue that is 
central to the validity of each claim." Lucas Subway MidMo, Inc. v. Mandatory Poster Agency, Inc., 
524 S.W.3d 116, 129-30 (Mo. App. W.D. 2017)(citing Walmart Stores, Inc, v. Dukes, 564 U.S. 338, 
350 (2011)). Commonality is not required on every question raised in a class action, and the 
requirement is met when the legal question "linking the class members is substantially related to the 
resolution of the litigation." Paxton v. Union National Bank, 688 F.2d 552, 561 (8th Cir. 1982); See 
also DeBoer v. Mellon Mortgage Co., 64 F.3d 1171, 1174 (8th Cir. 1995); Bradford v. AGCO Corp., 
187 F.R.D. 600, 603 (W.D. Mo. 1999). 

has met this requirement. A central aspect of class action is a 
determination of whether violated any statutory provisions governing its form UCC notices 
regarding the right to cure the default and rights to presale and post-sale notice of disposition of the 
collateral. In the instant case the question of the form language that is required in the interest of fair-
dealing and the avoidance of misrepresentation is common among all consumers not just the putative 
class members in this case. 

Typicality: "Class actions are an exception to the usual rule that litigation is conducted by 
and on behalf of the individual named parties only." State ex rel. Gen. Credit Acceptance Co., LLC  
v. Vincent, 570 S.W.3d 42, 50-51 (Mo. banc 2019). In general, the typicality element requires that a 
class representative "must be part of the class and must possess the same interest and suffer the same 
injury as the class members." Harris v. Union Electric Co., 766 S.W.2d 80, 86 (Mo. banc 1989). 
However, this does not mean members' claims must necessarily be identical with one another. Id. 
The burden of demonstrating typicality "is fairly easily met so long as other class members have 
claims similar to the named plaintiff." Hale v. Wal-Mart Stores, Inc., 231 S.W.3d 215, 223 (Mo. 
App. W.D. 2007). "If the claim arises from the same event or course of conduct as the class claims, 
and gives rise to the same legal or remedial theory, factual variations in the individual claims will not 
normally preclude class certification." Id. Rather, typicality is meant simply to preclude class 
certification of those actions involving legal or factual positions of the class representative "which 
are markedly different from those of other class members." Id.; See also Elsea v. U.S. Eng'g Co., 463 
S.W.3d 409, 420 (Mo. App. W.D. 2015). 



has met this requirement. Counterclaim Plaintiff has shown for purposes of class 
certification that possesses the same interest and suffered the same injury as the class 
members. received presale and post-sale notices from and has not filed 
bankruptcy and has not obtained a final deficiency judgment against In the instant 
case, all the claims arise from the same event or course of conduct of Plaintiffs' allege that all 
putative class members were mailed the same form UCC notices regarding the right to cure the default 
and rights to presale and post-sale notice of disposition of the collateral. All class members seek the 
same legal remedy: statutory damages provided by § 400.9-625(c)(2), prejudgment interest, 
injunctive relief, and attorney's fees under §§ 408.562 and 400.9-625. 

The Court recognizes that argues that is not a proper class representative 
under Rule 52.08 because her claims and the issues in the lawsuit are not typical, stating: "Unlike 
many other putative members accelerated the balance of loan (which is not the 
case for all putative class members) and filed suit against her for the deficiency balance. Moreover, 
the suit against was dismissed without prejudice and the time has passed for to refile 
against cannot collect from and unlike other class members she does not 
stand to lose anything." However, the Court finds that this reasoning misstates purported 
injury. alleges violated the UCC because the presale and post-sale notices were 
improper in that these form notices were unreasonable and misleading. 

Adequacy: "Rule 52.08(a)(4) requires that, as a prerequisite to class certification, the trial 
court must find that: 'the representative parties will fairly and adequately protect the interests of the 
class.' Vandyne, 242 S.W.3d at 698. "This prerequisite applies both to the named class 
representatives and to class counsel." Id. A proposed class representative satisfies the prerequisite if 
the following elements are met: (1) the plaintiff .3 attorney must be qualified, experienced, and able 
to competently and vigorously prosecute the suit, and (2) the interest of the class representative must 
not be antagonistic to or in conflict with other members of the class. Fielder v. Credit Acceptance  
Corp., 175 F.R.D. 313, 320 (W.D. Mo. 1997). "Missouri courts utilize a case-by-case approach that 
vests the circuit court with discretion to determine whether, under the facts of individual cases, 
plaintiffs and class counsel can adequately represent the class." Vandyne, 242 S.W.3d at 698. "Under 
this approach, the circuit court is required to constantly monitor the case to ensure that the interests 
of the absent parties are being protected." Id. "I n determining whether the adequacy prerequisite is 
satisfied as to a class representative, the circuit court must consider whether the named representative 
has, or may develop during the course of litigatio a, any conflicts of interest that will adversely affect 
the interests of the class." Id. 

has met this requirement. Counterclaim Plaintiff has shown that has no 
interests antagonistic to the other class members and that the interests of and the proposed 
class members are aligned and does not suggest otherwise. Resolution of questions favorable 
to claim will be favorable to the class; and and the class seek the same forms 
of relief for the same alleged conduct. Finally, the Court finds that has retained competent 
counsel. 

Plaintiffs seeking certification of a class must in addition meet the requirements of Supreme 
Court Rule 52.08(b): 



Class Actions Maintainable. An action may be maintained as a class 
action if the prerequisites of subdivision (a) are satisfied, and in 
addition: 
(1) the prosecution of separate actions by or against individual 
members of the class would create a risk of 
(A) inconsistent or varying adjudications with respect to individual 
members of the class which would establish incompatible standards of 
conduct for the party opposing the class, or 
(B) adjudications with respect to individual members of the class 
which would as a practical matter be dispositive of the interests of the 
other members not parties to the adjudications or substantially impair 
or impede their ability to protect their interests; or 
(2) the party opposing the class has acted or refused to act on grounds 
generally applicable to the class, thereby making appropriate final 
injunctive relief or corresponding declaratory relief with respect to the 
class as a whole; or 
(3) the court finds that the questions of law or fact common to the 
members of the class predominate over any questions affecting only 
individual members, and that a class action is superior to other available 
methods for the fair and efficient adjudication of the controversy. The 
matters pertinent to the findings include: 
(A) the interest of members of the class in individually controlling the 
prosecution or defense of separate actions; 
(B) the extent and nature of any litigation concerning the controversy 
already commenced by or against members of the class; 
(C) the desirability or undesirability of concentrating the litigation of 
the claims in the particular forum; 
(D) the difficulties likely to be encountered in the management of a 
class action. 

Predominance. "A class that is certified under Rule 52.08(b)(3) must have questions of law 
or fact common to the members of the class [that] predominate over any questions affecting only 
individual members." Hale v. Wal-Mart Stores, Inc., 231 S.W.3d at 224. This is a more stringent 
test than the commonality requirement of Rule 52.08(a)(2). See Amchem Products, Inc. v. Windsor, 
521 U.S. 591, 609 (1997). The predominance requirement, however, "does not demand that every 
single issue in the case be common to all the class members, but only that there are substantial 
common issues which 'predominate' over the individual issues." State ex rel. Am. Family Mut. Ins.  
Co. v. Clark, 106 S.W.3d 483, 488 (Mo. banc 2003). 

has met this requirement. In State ex rel. Gen. Credit Acceptance Co., LLC v.  
Vincent, the Missouri Supreme Court acknowledged that "[c]laims involving the interpretation of 
form contracts often present a "classic case for treatment as a class action." 570 S.W.3d 42, 47 (Mo. 
banc 2019). The instant case involves whether certain form presale and post-sale notices 
violate provisions of the UCC. "Common issues predominate where individual factual 
determinations can be accomplished using computer records, clerical assistance, and objective criteria 
-- thus rendering unnecessary an evidentiary hearing on each claim." Smilow v. Sw. Bell Mobile  



Sys., 323 F.3d 32, 40 (1st Cir. 2003). In this case, Counterclaim Plaintiff has shown that individual 
inquiries over the amount of surplus or deficiency can be easily resolved by looking to objective data 
in records. 

Superiority. "In addition to requiring that common questions of law and fact predominate, 
Rule 52.08(b)(3) requires that the court find that a class action is superior to other available methods 
for the fair and efficient adjudication of the controversy." Hale v. Wal-Mart Stores, Inc., 231 S.W.2d 
at 229. "The superiority requirement requires the trial court to balance, in terms of fairness and 
efficiency, the merits of a class action in resolving the controversy against those of alternative 
available methods" of adjudication." Dale v. DaimlerChrysler Corp., 204 S.W.3d at 181 (citing 
Georgine v. Amchem Prods., Inc., 83 F.3d 610, 632 (3rd Cir. 1996)). "The balancing must be in 
keeping with judicial integrity, convenience, and economy." Id. "In balancing the relative merits of 
a class action versus alternative available methods of adjudicating the controversy, the trial court may 
consider: the inability of the poor or uninformed to enforce their rights, and the improbability that 
large numbers of class members would possess the initiative to litigate individually." Id. "The 
primary focus of the superiority analysis is the efficiency of the class action over other available 
methods of adjudication." Id.; See also Lenders Title Co. v. Chandler, 186 S.W.3d 695, 702 (Ark. 
2004). "Class actions which aggregate small claims that could not otherwise be brought are exactly 
the type of claims that satisfy the superiority requirement." Elsea, 463 S.W.3d 409, 423 (Mo. App. 
W.D. 2015). 

has met this requirement. The Court finds these factors all support class 
certification. A class action is superior to hundreds, and possibly thousands, of individual actions 
involving the same form documents and uniform business practices. Absent a class action, there is 
little likelihood class members will know they have any claims against like the claims being 
advanced. The class action device provides an effective procedural tool for advancing and enforcing 
the important public policy considerations underlying the consumer protection statutes  
seeks to invoke, both for herself and for the class. 

IT IS THEREFORE ORDERED THAT: 

1. The Amended Motion for Class Certification is Granted. 

2. is appointed as the class representative. 

3. are appointed as class counsel. 

4. The parties shall send notice to all members who can be identified through reasonable 
effort and submit a proposed notice complying with Rule 52.08(c)(3) to the Court for 
approval. The parties shall submit one joint notice showing each parties' position where the 
parties disagree within 30 days after this Order. 

5. must furnish Class Counsel with the names, last known addresses, telephone 
numbers, and social security numbers for each class member within 30 days after this Order. 
This must be done in both hard copy and in a computer spreadsheet format accessible by Class 



Counsel. must also furnish Class Counsel with copies of the installment contract, 
presale, and post-sale notices for each class member within 60 days after this Order. 

6. The Court certifies a class comprising all persons to whom mailed a presale 
notice or post-sale notice. 

Excluded from the class are persons from whom has obtained a final deficiency 
judgment or who filed for bankruptcy after the date on their presale notice and whose 
bankruptcy ended in discharge rather than dismissal. 

SO ORDERED: 

 

Date I 1 3( 12AtLC) 

   

   

Judge Calea Stovall-Reid 


