IN THE 21sT JUDICIAL CIRCUIT, ST. LOUIS COUNTY
STATE OF MISSOURI
FAMILY COURT DIVISION
REDACTED,
Petitioner,

v.
REDACTED,
Respondent.

)

)

FILED
MAY 1 0.2019
-,

JOAN M. GILMER

CIRCUIT CLERK, ST. LOUIS COUNTY

) Cause No. 13SL-DRXXXXX
)
) Division 31
)
)
)
)
MODIFICATION JUDGMENT

Petitioner's Amended Motion to Modify filed on March 11, 2019 1 and Respondent's
Cross-Motion to Modify filed on April 6, 2019 were tried to the Court on April 9 and 10,
2019. Petitioner REDACTED (hereinafter "Petitioner") appeared in person and by counsel,
REDACTED. Respondent REDACTED (hereinafter "Respondent") appeared in person
and by counsel, REDACTED. The GAL appeared in person, REDACTED, and on
behalf of the parties' minor child, REDACTED, age 4 (hereinafter "the Child"). Evidence
was adduced on those two days and the Court took the matter under submission at the
conclusion of trial on Aprll 10, 2019, but provided the parties with seven (7) days in which
to file final attorneys' fees statements and the GAL seven (7) days in which to file his final
attorneys ' fees statement and recommended parenting plan in light of the evidence adduced
at trial. After some additional matters arose, the Court ordered final filings of specific
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Petitioner's original Motion to Modify was filed on May 10, 2018.

documents and/or objections by April 22, 2019. At that time, the case was fully submitted
to the Court for entry of this Judgment.
The Court takes judicial notice of its file. The Court considers the evidence
adduced, including exhibits, the witnesses' testimony and the reasonable inferences ·
therefrom, and the credibility of the witnesses. All fact issues upon which no. specific
findings are made shall be considered as having been found in accordance with the results
reached. Rule 73.0l(a)(2). Any finding of fact herein equally applicable as a conclusion
of law is adopted as such and any conclusion of law herein equally applicable as a finding
of fact is adopted as such.
The Court, being fully advised in the premises, enters its Findings, Conclusions and
Judgment as follows:
1.

The last four digits of Petitioner's social.security number are REDACTED.

2.

The last four digits of Respondent's social security number are REDACTED.

3.

Petitioner resides in St. Louis County, Missouri and Respondent resides in

REDACTED, Colorado.
4.

The parties were divorced by the Court in its Judgment of Dissolution on July

29, 2014 (the "Judgment"). The Judgment was by consent and has not been previously
modified.
5.

Pursuant to the Judgment, Petitioner and Respondent have joint legal custody

of the Child, although there is a "carve out" in favor of Respondent for certain decisions.
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Respondent started her car in the parking lot, she (1) ran through the "parking garage stop
arm" (which was later located on the street at the scene of the hit and run-as she failed to
stop after breaking the parking garage arm), (2) "failed to stop at the intersection of
[Magnolia and] Peterson St., colliding with [third party victim] and causing a rollover
accident" from which she fled and (3) caused "a collision with another vehicle" when she

failed to stop at the intersection ofE. Magnolia and Whedbee (Exhibit 14). The third party
victim from the second accident, from which Respondent fled and denied being involved
in when she was stopped at the last accident, "was determined to have suffered serious
bodily injury (a cervical spine fracture)." While Respondent denied any involvement with
the second accident (wherein she caused another car to flip over) when she was interviewed
by the police that day, her bumper (with.license plate) and the garage stop arm were located
at the scene of that accident. Respondent did not deny involvement in these "accidents" at,
trial.
9. Respondent was arrested at the scene of the last "accident" and charged with
criminal felony and misdemeanor crimes by the State of Colorado, case number
REDACTED, on March 17, 2018 (the "Criminal Case") (Exhibit 14). The charges included
but were not limited to: (1) child abuse under 16 years (without injury); (2) failing to
remain at the scene of an accident with serious bodily injury; (3) excessive alcohol; ( 4)
DUI; (5) careless driving without due regard and (6) vehicular assault. (Exhibit 14).
10.

Respondent testified that she was convicted ofvehicular assault.

11.

Respondent testified that there were two victims of the accident-the Child

. and a third party. The third party's neck was broken. Respondent testified this victim was
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taken to the hospital from the scene of the accident and Respondent was thereafter ordered
not to have any contact with her by a magistrate judge in Colorado. That judge also issued
a mandatory protection order in favor of the Child that initially prohibited Respondent from
having any contact whatsoever with the Child for two (2) years. (Exhibit 14 and T). ·
Accordingly, Respondent was initially not �ble to have any contact with the Child from
March 18, 2018 forward.
12.

On March 18, 2018, the day after the accident, Petitioner arrived in Colorado

with his fiance and picked up the Child from Respondent's sister (who had taken custody
of the Child at the scene of the accident). Respondent was in jail at that time. At the time
Petitioner picked up the Child, according to testimony from Petitioner, the Child reenacted
the accident scene in which Respondent was arrested.
13.

Petitioner returned to St. Louis with the Child on March 20, 2018.

14.

On March 26, 2018, Respondent filed a Motion to Modify Mandatory

Protection Order with the Court in Colorado, asking the Court to allow contact between
Respondent and the Child.. The Motion to Modify was supported by Petitioner, who
agreed that it was in the Child's best interest to have phone and video calls with
Respondent. The Court agreed to this contact and so modified the Mandatory Protection
Order on March 29, 2018.

The Colorado Protection Order was again modified on

September 4, 2018 as follows: "FULL CONTACT WITH WITH [sic.] DEF. CHILD
AUTHORIZED." The parties interpret this Order to mean that there are no restrictions as
to contact between Respondent and the Child, although the Order does have other
restrictive language, which the parties must interpret as only applying to the third5

State of Colorado and then the State divvies it up (to pay restitution, rent at the residential
facility, Respondent's current living expenses, etc., and any remaining funds go into a
savings account for Respondent, whfch she may make requests to withdraw); and she must
continue counseling.
20.

The Child has now lived with Petitioner for over one year as Respondent has

worked through the Criminal Case in Colorado.
21. Petitioner testified that he has regularly taken the Child to counseling for the last
year and that the Child has benefitted greatly from counseling. The counselor,
REDACTED, is located in St. Louis. Petitioner further testified that he observes the Child
run · up and hug the counselor when she sees her. Petitioner testified that he believes the
Child has a strong relationship with the counselor that has developed over time.
22.

There was evidence that the Child saw a different counselor when she first

arrived in St. Louis, whose services were terminated solely by Petitioner. Petitioner let
Respondent know shortly after the termination and acknowledged that he should have
discussed the decision with Respondent prior to taking such action. There was some
evidence that indicated that this therapist's initial recommendation to the parties was for
them to go to mediation and speculation that the therapist recommended that the Child
return to Colorado. (Respondent's Ex. R-1). Neither the original or current therapist
testified at trial. However, even if this was the recommendation of the first therapist, she
did not work the Child· iri the last eight months and any such recommendation would be
stale at this time.
23.

Petitioner testified the Child has a regular pediatrician iri St. Louis.
8

24.

The Child is enrolled in a daycare/pre-school in· St. Louis that has a

curriculum that teaches the Child letters, numbers, basic math, Spanish and other pre
school appropriate subjects. Petitioner testified that he and his wife have researched
schools for the Child in St. Louis, as she will be entering Kindergarten in the Fall.
Petitioner testified that the Child has obtained a seat in at least one charter or magnet school
in the City of St. Louis that he understands to be well-regarded. Respondent also testified
that she has looked into possible schools for the Child to attend in REDACTED,
Colorado, that she believes to be highly rated or regarded.
25.

Petitioner testified that he has extensive family in St. Louis, including but not

limited to his parents and his wife's parents. Petitioner testified that the Child has become
close with Petitioner's family members in St. Louis. Petitioner also testified that the Child
has friends from daycare and outside daycare with whom she has play dates.
26.

Respondent, on the other hand, testified that she is not close to her parents

and the Child is not close to them. However, she has sisters (who also have children) near
her in REDACTED, Colorado who are dose to the Child.
27. Petitioner testified that one of Respondent's sisters, REDACTED, and her
children wanted to visit the Child in St. Louis. Petitioner testified that he was happy to
accommodate the visit and the Child was able to spend several days with Respondent's
family in St. Louis. Respondent's sister, REDACTED, confirmed this, testifying that she
and her daughters visited the Child in.St. Louis for the Child's birthday in December
(while Respondent was still in a residential facility in Colorado and unable to travel). Ms.
REDACTED testified that she asked Petitioner to keep the visit a surprise and that he did
so .
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Petitioner allowed Ms. REDACTED and her daughters to surprise the Child and take her
on the afternoon of her birthday for a few days. Ms. REDACTED testified that when she
and her daughters arrived at Petitioner's house, the Child saw that them through the
window of Petitioner's house and she was happy to see them. The Child invited them
into the house and was excited to show them her room, toys, and the like. This
testimony from Ms. REDACTED presents a Child well-adjusted to her home in St.
Louis.
28. Petitioner's wife, REDACTED, also testified at the trial. She referred to
herself as a "bonus mom." She testified that she shares a close bond with the Child. She
also testified to the loving relationship the Child has with Petitioner: Other witnesses also
testified to the strong bond that the Child has with both Petitioner and Petitioner's wife.
Ms. REDACTED also testified to the relatively good communication she has with
Respondent (and that when Petitioner and Respondent had some kind of a
communication issue, Ms. REDACTED was able to work with both of them).
29.

Both parties testified to their observations of the Child before and after the

March 2018 incident. Petitioner testified that the Child's speech was underdeveloped when
she came to St. Louis in March of 2018. Since that time, he believes the Child's speech
has substantially improved. Respondent and Ms. REDACTED denied any speech issues
( other than age-appropriate). Instead, Respondent and Ms. REDACTED both testified
that they have noticed that, since being in the primary custody of Petitioner, the Child
appears needy and whiney. Petitioner testified that when the Child speaks with
Respondent, she reverts to "baby tones." Respondent testified that she believes this
conduct by the Child is because she is "ignored" by Petitioner. On cross examination,
Respondent was asked if
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so-completely ignoring the fact that the Child experienced her driving completely out of
control, destroying a "parking garage stop arm" (which was then left in the street), not
"stop[ping] at the intersection of Peterson St., colliding with [third party victim] and
causing a rollover accident" and fleeing two "accident" scenes only to get into a third
accident. (Ex.14)
33.

It is also evident from Respondent's email to a potential new therapist

(Respondent's Ex. R-1), sent less than six months after the March 17 incident, that
Respondent did not grasp the gravamen of her conduct and the natural consequences of it.
She tells the therapist: "I made a tremendous mistake ... However, this doesn't reflect on
my ability as a parent. I no longer consume alcohol ( even though it wasn't a problem
before this incident). I believe REDACTED is still in St. Louis because of
REDACTED's fear and anger." Respondent's conduct of driving so drunk that she
blacked out with her daughter in the car and proceeded to have three separate "accidents,"
one of which flipped over a car, absolutely reflects on her parenting. Respondent's email
also demonstrates her failure to take responsibility for the fact that the Child was "still" in
St. Louis (a natural consequence solely of Respondent's making). Indeed, the Child was
"still" in St. Louis because that was what was in the best interests of the Child in light
ofRespondent's conduct and pending Criminal Case.· Interestingly, this email appears to
have been sent on September 4, 2018, the very day that Respondent testified that she was
sentenced to reside in a supervised residential facility-a sentence she was "shocked" to
receive despite the seriousness of her crimes (yet another example of Respondent's
inability to comprehend the seriousness of her crimes).
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Respondent admitted that this was "less than ideal" for the Child. Respondent further
testified that this "less than ideal" situation could have been rectified by Petitioner moving
to Colorado to be closer geographically to his daughter-not that she could have remained
in St. Louis where the parties lived during their marriage and the Child was conceived.
38.

When asked by her counsel why it would be in the Child's best interest to

return to primarily living with Respondent (and institute Respondent's new proposed
parenting plan), Respondent testified that she "had a bond" with the Child, does "lots of
activities with the child" and the child would be in an "innovative district" for education.
While the bond between a mother and a child is unique, there is no question in this Court's
mind that Petitioner has a bond with his daughter, does activities with her, and has
researched possible schools for her in the City of St. Louis.
39.

Respondent has a significant recovery road ahead of her. She testified that

she will continue to attend AA meetings three days a week and that, if the Child was
returned to Colorado with Respondent, Respondent would have to get a babysitter for the
Child on at least those three occasions per week.
40. Mr. REDACTED, a licensed clinical social worker, testified on behalf of
Respondent about his counseling sessions with her. Mr. REDACTED testified to his
position that Respondent has shown remorse about the March 17 incident in sessions with
him and has taken positive steps to move forward, including following his directions for
Respondent to attend AA meetings. Mr. REDACTED testified to his opinion that
Respondent is a fit parent. Mr. REDACTED did acknowledge that he is "biased" in favor
of his client, Respondent, because Respondent has listened to and followed every one of
his recommendations. He
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testified that he is her "advocate." While the Court finds that _he may, in fact, be an
advocate for and biased in favor of Respondent, Mr. REDACTED was credible in his
testimony that his client, Respondent, has made positive changes in her life, has a strong
bond with the Child and she is a good mother to the Child. But, also as he testified, he
does not have a crystal ball to guarantee that all of her problems are in the past.
41. Mr. REDACTED also testified to Respondent's Bipolar II diagnosis, which
she received after the March 17 incident but long before trial. Despite having been
diagnosed with this serious condition, Respondent testified that she did not disclose it to
Petitioner because she felt that it was her private medical status. Petitioner only learned of
this diagnosis the day before trial. While Respondent has a right to privacy in her
diagnosis of Bipolar II, this diagnosis may affect the Child, Respondent's ability to care
for the Child, and the co-parenting that necessarily must occur between the parties.
42. The GAL, REDACTED, provided a recommendation to the Court. It was
received orally during trial and a proposed parenting plan was filed on April 15, 2019.
LEGAL CUSTODY

43.

Based on the' testimony elicited at trial, Petitioner no longer seeks sole legal

custody (as his Amended Motion to Modify states), but proposes joint legal custody (as is
the status in the original Judgment).

Respondent, too, seeks joint legal custody.

Interestingly, both seek to obtain a carve-out of sorts in their favor on what each contends
are "locale specific decisions," including but not limited to the identity of the daycare
provider, dentist, pediatrician, and the like. Because both parties appear to agree that the
residential parent should have this locale specific carve out and, when Respondent was
17

conduct and the GAL's services were necessary for the protection of the Child. Therefore,
having considered the income disparity between the parties stated above and Respondent's
conduct in this litigation, the Court assesses all of the GAL fees to Respondent.
71. Consequently, the Court awards the GAL, REDACTED, a total judgment in
the amount of $9,610.00 against Petitioner and Respondent, jointly and severally, as and
for GAL fees, with the allocation as follows: Respondent's allocated share is $9,610;
Petitioner's allocated share is $0. The GAL is directed to file a partial satisfaction of
Judgment within ten (I 0) days from the date of this Judgment, indicating the amount
previously paid and the outstanding amount. In the event one party pays more than their
allocated share due to the joint and several liability for this sum, that party may collect the
amount paid in excess of their allocated share from the non-paying party.
WHEREFORE, the Court modifies the orders and decrees of the Judgment entered
on July 29, 2014 as set forth herein and hereby further ORDERS, ADJUDGES AND
DECREES:
A.

A substantial change of circumstances has occurred and it is in the best

interest of the Child that custody is modified as set forth herein.
B.

A substantial and continuing change of c_ircumstances has occurred so as to

make the existing child support terms unreasonable and support is, therefore, modified as
set forth herein.
C.

Petitioner and Respondent shall have joint legal custody, but with the "carve

out" on certain decisions and shall have joint physical custody, using Petitioner's address
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for education and mailing purposes pursuant to the Parenting Plan (Exhibit 1 hereto). The
parties are ordered to perfonn the terms of the Parenting Plan attached hereto.
D.

The child support obligation is modified such that, as of March 11, 2019,

Respondent shall pay child support to Petitioner in the amount of $24 7.00 per month,
together with 30% of all uncovered medical, dental, extra-curricular, and counseling
expenses.
E.

Petitioner, the parent rece1vmg child support, shall file an income

withholding order to reflect the current child support order, unless another agreement is
reached between the parties.
F. A Judgment is hereby entered in favor of the GAL, REDACTED, in the
total amount of $9,610 against Petitioner and Respondent, jointly and severally, as and for
GAL fees, with the allocation as follows:

Petitioner's allocated share is $0 and

Respondent's allocated share is $9,610.
G.

The relocation requirements of Mo. Rev. Stat. § 452.377 shall apply to

Petitioner and Respondent.
H.

The costs of Court shall be paid from the cost deposit previously posted with

the Court.
I.

Unless specifically modified herein the provisions of the Judgment shall

remain in full force and effect.
SO ORDERED:
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